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Notice of Appeal 
UNITED STATES DISTRICT COURT 
SoutHern Disrricr or New York 
74 Civ. 4663 
Judge Ward 
qj UO 
(Inrrrav) 


AnToNIO Napo.i, 
Plainiiy, 
—aga. "st— 


TranspaciFic Carriers Corp., and 
Unrversat Carco Carriers, Inc., 


Defendant. 
Pe 
' (AMENDED) 

ANTONIO Napoui, 
Plaintiff, 

—against— 

Hewienic Lines Lrp., 

Defendant. 


eCc7—_—_ 


NoTICE IS HEREBY GIVEN that plaintiff, Antonio NAPOLI 
above named hereby appeals to the United States Court of 
Appeals for the Second Circuit from the final judgment 
entered in this action on the 31st day of July, 1975. 
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Notice of Appeal 


Dated: New York, N. Y. 
August 13, 1975. 


Yours, ete. 


ZIMMERMAN & ZIMMERMAN 
Attorneys for Plaintiff 
Office & P. O. Address 
160 Broadway 
New York, New York 10038 


To: 


Zock, Perriz, Rem, Curtin & Byrnes 
Attorneys for Defendants 
19 Rector Street 
New York, New York 10006 
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rgh 1 Na@ oli-direct 
Antonio Napoli 


Vv. 
Hellenic Lines, Ltd, 


ANTONIO NAPOLI, called as a Witness, having 
been duly sworn, testified through interpreter, 


Anthony R. Amarante, as follows: 


DIRECT EXAMINATION 

BY MR, LORY: 
Q Mr. Napoli, when and where were yo born? 
A The 13th of June, 1913, Calo Forte. Italy. 


Q When did you first come to the United States, sir? 


A In 1939, 
Q Are you a citizen of the United States, Mr, Napoli? 
A Yes, 


Q When and where did you take your oath? 
A Here in New York, I think it was in 1947 or 1948, 


Q What is your occupation, Mr, Napoli? 


A Longshoreman, 

Q How long have you been a longshoreman? 
A 36 years, 

Q Do you belong to a union? 

A Yes, 


Q What union do you belong to? 


A The Longshoreman's Union, 
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Q Is that the International Longshoremen's 
Association? 

A Yes, 

Q Now, you told us that you were a longshoreman, 


Mr. Napoli, I call your attention to the the year 1974, 
Were yov a longshoreman during that year? 

A Yes, 

Q And were you at that particular time a regular 
member in a regular longshoreman type gang? 

A Yes, 

Q Did that gang have a hatch boss? 

A Yes, sir, 

Q What was his name? 

A Frankie Battista, 

Q Now, as of January, 1974, how long had you been 
in Frankie Battista's gang? 

A A few years, 

Q What was your job in that gang? 

A Deck man, 

Q What are the duties of a deck man? What oes 
a deck man do? 

A A deck man works at the winches and also to work 
on deck, 


Q When a deck man works on deck what does he do? 
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rgh 3 Napoli-direct 
A He has to watch the work that's being performed 
on the deck, He also has to see that the cargo comes from 
out of the hatch onto the dock and that the dock cargo comes 
back onto the ship, 
Q How does he do this? 
A With the winches, 
Q Are you operating the winches at this time or 
are you doing something else? 
MR, REID: Your Honor, may I make a suggestion, 
that he use the first person instead of he? 
THE COURT: I think he said you at that point, 
Did you say he? 
MR, LORY: I don't remember, 
THE COURT: All right, let's go back and restate 
the question, 
Q Were you talking ahout the time that you operate 
the winches? 
A Yes, sir, 
Q Does the deck man do something else when he is 
not operating the winches? 
A Gangway man, 
Q Is your answer that when he is not operating 


the winches he works a3 a gangway man? 


A Yes, 
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Q What does a gangway man do? 

A He gives the signals to the winch men to bring 
the cargo down into the hold of the ship or from the hold 
onto the dock, 

Q Were you working regularly for any varticular 
stevedoring company in January of 1974? 

A Yes, sir, 

Q What conpany, please? 

A Hellenic Lines, 

Q Did something happen to you while you were working 
for Hellenic Lines in January of 1974? 

A Yes, sir, 

Q Can you tell us, please, on what date? 

A The 9th of January, It was snowing. We went 
aboard the vessel at 8 o'clock and they asked us to stance by, 

Q Mr, Napoli, let me ask you questions so we can do 
it in order, This way the jury will better understand, 
okay? 

On January 9th of 1974 were you working in Mr, 
Battista's gang? 

A Yes, sir, 

Q And on that day did there come a time that you 
worked aboard a ship? 


A Yes, sir, 


Q 


A 


Q 


A 


Q 


before 


4 
Q 


A 


Q 


A 


or hatch number 2, 
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Napoli-direct 
What was the name of that ship? 
Destiny, 
Do you know what company cwned the Destiny? 
MR. REID: I object to that, your Honor, 
THE COURT: Yes, 


Is the Destiny the whole name of the ship or 


part of the name of the ship? 


It is the name of the ship, 

Is it the whole name or part of the name? 
Hellenic Line, 

On this day where was the Hellenic Destiny? 
It was north of the dock, 

What pier? 

57. 


Had you worked aboard the Destiny at any time 


January 9th of 1974? 


Yes, sir, 


For how many days did you work on the Destiny? 


I worked aboard her on Saturday, I worked on 


board her on Monday, Tuesday and Wednesday I was injured, 


vO you remember where you worked aboard the Hellenic 


Destiny on Saturday? 


I am not sure whether I worked in hatch number 1 
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Q When you say Saturday, was that January Sth 


of 1974? 
A Yes, sir, 
Q I take it you are not sure whether you worked 


at number 1 or number 2 hatch, is that what you are saying? 

A I don't remember exactly, but I do know that I 
worked in either one or the other, 

Q Do you remember where you were working aboard 
the Destiny on January 7th, which was Monday? 

A I don't remember too well, 

Q Do you remember where you were working on 
January 8th, Tuesday, aboard the Destiny? 

A I telieve that it was hatch number 2, 

Q Where were you working on January 9th, on the 
day that you got hurt? 

A Hatch number 5, 

Q At any time on January 5th, 7th or January 8th 
had you worked at number 5 hatch? 

A No, 

Q On January 9, 1974, what time did you arrive at 
the pier? 

A At about a quarter of 8, 


Q What were the weather conditions on January 9th 


when you arrived at the pier? 


rgh 7 


Q 


A 
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It was snowing, 
Do you know what time it started to snow? 
I think about 3 o'clock, something like that, 
How do you know it was snowing at 3 o'clock? 


I had a window in my house opened ard ZI got up 


to close it, 


Q 


When you arrived at the pier at a quarter of 8 on 


January 9, 1974, that's the 57th Street pier, what did you 


do then? 


Q 


The boss sounded the whistle, called us and called 


for stand by, 


of the 


© 


Did you go some place to stand by? 

Yes, We went aboard the vessel, 

What vessel did you go aboard? 

Destiny, 

Where did you go aboard the Destiny, what part 
ship? 

Where the sailors eat, 

Did you stay there for a period of time? 

Yes, Almost until 11 o'clock, 

Was the whole gang there with you? 

There were a lot of people there, 

But was all of Battista's gang there? 


There we zw many of them there, yes, 


rgh 8 


> 


Q 
A 


© 


A 


Q 
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Napoli-direct 
You said that something happened at 11 o'clock, 
At 11 o'clock they called us to go to work, 
Where were you told to go to work? 
Hatch number 5, 
What were you to do in hatch number 5? 
To take the cargo and bring it onto the dock, 
{s that referred to as a discharge operation? 
Yes, 


How did you get from where the mess hall was 


which you had stood by into the number 5 hatch; how did 


you go there? 


A 


We went towards the inshore side but there were 


drums on the deck and we went over them, 


Q 


A 


Q 


A 


Was there anything on this plywood when you we- 


How did you get over the drums? 

There was a ladder there with three steps, 

When you saw these three steps what did you do” 
We passed and went over and went aft, 

Did you go up those stairs? 

Yes, sir, 

And did those steps take you on top of the drums? 
Yes, 


Did you find somet’iing on top of the drums? 


Plywood, 


we] 
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going to the number 5 hatch at 11 o'ciock? 

A There was some snow, but a little, 

Q These steps, where were they located on the ship, 
near what hatch? 

A It is at the end of hatch number 4, at the front, 

Q Now, you said that there was some plywood on 
top of the drums, Will you tell us how it wa. laid out from 
the forward part of the vessel towards the after part from 
number 4 to number 5? 

A It was stowed this way (indicating) on top of the 
drums, 

Q Indicating in a line? 

A In a line, 

Q Did this plywood continue in a line all the way 
down to the number 5 hatch? 

A Yes, sir, 

Q When you got to the number 5 hatch diu you see 
anything else on top of the drums? 

A On tor of the plywood or on top of the barrels? 

Q On top of the plywood at this point, 

A It was snow, 

Q When you got to the number 5 hatch were the 


booms already in position to work cargo? 


A Yes, sir, 
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Q Was the hatch already opened, the square 
of the hatch? 

A It was opened, yes, 

Q What was your job at this particuler time? 

A To give the signals to the winch man so he can 
take the draft over onto the dock, 

Q Where would you position yourself to do this? 

A Almost on the aft end of hatch number 5 on top 
of the plywood on the drums, 

Q Was this the same plywood that you told us wes 
in a line or was it something else? 

A No, there was a piece here and then there was 
& piece that went outside of that (indicating). 

Q When you are indicating are you indicating forward 
and aft or are you indicating Burton? 

A This is hatch number 5 and the piece was here 
because I had to look over onto the dock, 

Q Mr. Napoli, let me try to get at it thc way. 
You told us before that there was a line of Plywood going 
from number 4 hatch all the way back to number 5 hatch, 
is that right? 

A Yes, 

Q And in order to perform your jot duties as a signal 


man what did you have to do with respect to the rail of the 
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ship and the coaming of the hatch? 

4 I had to go over there to look over the railing 
to see when the draft went onto the dock, 

Q What was the distance between the ships inshore 
rail and the inshore side of the hrtch coaming at “hat 
particular area? 

A I don't understand your auestion too well, 

Q Mr. Népoli, did you have to walk between the 
rail of the ship and the coaming in order to do your job? 

MR, REID: I object, yow Honor, leading, 
THE COURT: Sustained, 

Q Mr, Napoli, when you performed your work as a 
signal man did you stand in one spot cr did you nave to 
move around? 

A No, I used to walk (indicating), 

Q Where did you walk to and where did you walk from? 

A I walked from near the coaming of the hatch over 
to the edge of the railing where the men were, 

Q When you say the men were, what men are you talking 
about? 

A From the dock -- the dock men, The men who toox 
the draft, 

Q What were you walking on in order to 18? 


A On the plywood, 


rgh 12 Napoli-direct 

Q Was there anything on this plywood that you were 
walking on to go from the coaming over to the inshore 
rail of the ship? 

A There was some snow, 

Q Where was this snow? 

A On the plywood, 

Q What did this plywood rest upon? 

A The plywood was on the drums, 

Q Was there more than one layer of plywood over 
the irums? 

A No, 

Q All right, something happened to you, Mr, Nanoii? 

A Yes, When I went over to have the draft go over 
onto the dock, 

Q Wait a minute, please, Mr, Napoli. You arrived 
at the number 5 hatch, is that correct? 

A Yes, 

Q And what happened when the gang arrived at the 
number 5 hatch? Did you begin to work cargo? 

A Yes, The men went down into the hold, 

Q And did there come a time when a draft of cargo 
was taken out of a hatch and brought over onto the aoc!:? 
A Yes, sir, 


Q How many drafts came out of the hatch before you 
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had your accident? 

A About four drafts, but no more than that, 

Q Now, tell us, please, how your accident happened, 

A I wert over there in order to give the signals 
so that the -- 

Q Go over where? 

A I went over towards the dock to give the signal 
to the winch man to send the draft down and the plywood 
underneath me slipped out from under me, 

Q Then what happened? 

A I fell, 

Q Where did you fall? 

A I fell between the drums, 


Q Where between the drums? 
A 


With my leg in some of the drums that were there, 


Q Was there something else there besides drums? 
A No, 
Q In the place where you fell, was there something 


else there besides drums? 


A There was plywcod, 

Q Mr. Napoii, do you remember going to Mr, Reid's 
office on February 4t’: of 1975? 

4 Yes, 


Q Do you remember being asked many questions and 


mH RR 


iat 
cay 


rgh 15 
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refresh him, but at the moment I think Mr, Reid's objection 


is well taken, 


Q 


Mr. Napoli, when you fell did any prt of your »ody 


strike anything? 


A 


On the drum and some part of my back also was 


hit on the drums, 


Q 


A 


Q 


A 


What did you fall upon, Mr. Napoli? 
I fell backwards, I fell over onto the plywood, 
What happened next? 


It happened that my co-workers then came over, 


picked me up and took me out, 


Q 
A 


Who came over? 


The first one was the winch man and then the 


men from below came up, 


Q 
f 
Q 
A 
Q 
A 


Q 


Who was the winch man? 

Salvatore, 

What's his last name? 

Mignano, 

Did Salvatore do anything for you? 

No, He took me out onto the dock on a pallet. 


Before you left the ship on a pallet was Mr, 


Battista there? 


A 


Q 


No, They called him, 


Did he come aboard the ship when he was called? 


mx eM 


18a 
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Mr, Napoli? 

A Yes, 

Q When you have to do it by hand what must you do 
with your hands, your arms, your body to do this? 

A You have to get down, you have to slacken on 
the preventer, pull the guy out and to secure it once again, 
that is the preventer, 

Q Did you indicate to us with your motions that 
you have to haul on it? 

A Yes, sir, you have to haul, 

Q And do you have to haul on it to take out the 
slack once you get it in position? 

A Exactly, 


Q Can you still do this, Mr, Napoli? 


A I can't do it, 

Q Why can't you do it? 

A Because I can't use my right hand any more, 

Q Is that the basis for your not returning to work? 


MR, REID: I object, your Honor, 
THE COURT: Sustained, 
Q Mr, Napoli, when you came aboard the hellenic 
Destiny on January 9th of 1974 what did you see on the deck 


of the vessel? 


A Snow, 
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Q How deep was this snow? How much snow was there? 

A Maybe two inches, two inches and a half, something 
like that, 

Q When you got to the number 5 hatch was it necessary 
for you to be able tv look down into the hatch? 

MR, REID: I object to that, your Honor, whether 
it was necessary or not, 
THE COURT: Sustained, 

Q-° When you were performing your job duties 
as @ gangway man what did you have to do, what did you 
have to see? 

A I was watching the drafts when they went over 
onto the dock and I was watching the drafts when they were 
in the hatch, when they were being pulled in one direct'on 
only, 

Q What was the purpose of your looking into the 
hatch? 

A Because the winch man can only look on one side, 
He had the cargo under the coaming, 

MR, REID: I object as to what the winch man had, 
THE COURT: Yes, I think that is a proper ob jection, 
Actually, then, do you move to strike it? 


MR, REID: Yes, sir, 


THE COUP™: We will strike what the winch man s.w 


Kx KX 
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cross 
THE COURT: Sustained, Asked and answered, 

Q Mr, Napoli, as you were performing your job duty 

what were you walking upon? 
MR, REID: We have been ower this 211 before, your 
Honor. 
THE COURT: I thought we had, too, but maybe 
there is a point to it and I am going to allow it, 
A On the plywood, 
Q Did you put any plywood down over the drums in 
en number 5 hatch? 

A No, 

Q The plywood that you were walking on, was that 
there when you arrived? 

A Yes, sir, 

MR, LORY: I have nothing further, Mr, Reid, 
THE COURT: You may inquire, Mr, Reid, 
CROSS-EXAMINATION 
BY MR, REID: 

Q Mr, Napoli, that back injury that you said you had, 
4t wasn't in '42 or '43, was it, it was some time later than 
that, wasn't it? 

A No, I remember it being around 1942, 


Q Did you ever work for John T, Clark & Son, rteve- 


dores? 


AK w 


rgh 41 


© 


> 


ship's 


f 


Q 
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No, 

Mr, Battista was your hatch boss, was he not? 

Yes, 

You took your orders from him? 

Yes, 

He told you what to do? 

Yes, sir, 

And you did not take any orders from any of the 
officers? 

No, 

Is Mr, Battista a friend of yours? 

He is not my friend, 

Well, you worked with him for a year and a hai®, 


have you not? 


A 


Q 
A 
Q 


Sure, 
Do you get along all right with him? 
Sure, You have to get along, 


When you got back to the plywood at number 5 


which you say that you walked on, how much snow was on the 


Plywood at that time? 


MR, LORY: Cujection, your Honor, unless we 


have some specificity for the simple reason that the plywood 


extends from number 4 through number 5, Now, what portion 


of the plywood are we talxing about? 
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THE COURT: All right, I think you might bring 
him back to the number 5 hatch, Mr, Reid, 
MR, REID: All right, your Honor, 
Q How many pieces of plywood did you have to walk 
on between the ship's hatch coaming and the ship's rail? 
A You could figure that there were two pieces of 
Plywood there, one and two, 
Q Those pieces of plywood are about 4 by 6, 4 feet 
by 6 feet? 
A I don't know because you have pieces also which 
are eight feet, 
Q 4 by 8? 
A They could have. 4 by 8, 
Q And what was the distance tetween the hatch coaming 
and the ship's rail? 
A About ten feet, 
Q So, then, the plywood, did it overlap one another? 
A They were together, one here and one there alongside 


of each other, | 


Q Did they overlap each other in any way? | 
A Not like that, They were running the length of 
the ship this way, They were across, not the other way, 


Q Was the plywood acrosswise the length of the ship 


or was it lengthwise the length of the ship? 
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MR, LORY: I object, your Honor, I don't 
understand it, 
THE COURT: Sustained, I have difficulty with that, 
Do you know what fore and after is? 
THE WITNESS: Yes, sir, 
THE COURT: Was the plywood lyir,; fore and aft 
or was it lying athwartship or across? 
THE WITNESS: It was going fore and aft, 

Q Now, these two pieces of plywood that you referred 
to, that was all that was in that area, was it not? 

A Yes, They were right where I was going to walk 
over to look onto the dock, 

Q And that's the only plywood that was in the 
immediate v cinity of the place that you were working, 
was it not? 

A Yes, 

Q Now, there was no plywood which was forward of 
that two pieces of the number 5 hatch extending out the 
number 4 hatch, was there? 

| MR, LORY: Objection as to form, your Honor, 

| THE COURT: If the witness understands the question 
I will let him answer it, 

H A There was a piece here and a piece there near 


number 4 and then from number 4 going to number 5 there was 
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a line of plywood, 
Q Now, do you remember being in my office and 
me asking you questions on January i0, 1975, in the presence 
of your attorney, Mr, Lory? 


A Yes, 


Q Do you remember that we prepared a diagram of the 
Place of the accident? 
A I don't remember it now, 
MR, REID: I will ask the clerk if she would 
please mark this, 
THE COURT: This will be Defendant's Exhibit 4 for 
identification, 
(Defendant's Exhibit A marked for identification, ) 
Q Do you remember you were asked to put certain marks 
on a piece of paper? 
A Yes, 
Q And you were asked to put the letter Y, like in 
yes, at the place you fell? 
A Yes, I was working here, 


THE INTERPRETER: He is indicating on the diagram 


where the X is marked, Mr, Reid, 
Q You were asked to put an X where the plywood slipped 
underfoot’ 


A Yes, The plyvood reached up to here. indicating 
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up to the letter Y on the diagram, 

Q You were asked to put lines running alongside 
of number 4 h-tch and number © hatch between the hatch 
coaming and the ship's rail to represent drums of cargo? 

MR, LORY: Your Honor, I must object because 
I don't know what the purpose is, if he is trying to impeach 
the witness with this diarram or not, 

THE COURT: Well, he is on cross-examination, 

MR, LORY: But so far we have nothing inconsistent, 

THE COURT: Don't say that. I don't know and 
you may not be as certain as your statement, Let me just 
Suggest I think so far, although I don't quite see where 
we are going, it is proper cross-examination, 

Let's have the last question and the answer 
back if you will, Mr, Reporter, 

(Record read, ) 

THE COURT: Is that correct? 

THE WITNESS: Yes, sir, The drums ran from here, 
indicating hatch number 5, down to hatch number 4 on tine 
diagram, 

Q You were asked, were you not, to put a square 
where the plywood was on which you stood? 

A These were the two pieces of plywood that were 


there and then after trat there was a line of Plywood behind 
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that. 

THE COURT: Indicating fore and aft on the deck, 

Q And you indicated that there was a rise after 
that, did you not? 

THE INTERPRETER: A rise? 

Q Yes, the after house, 

A What do you mean meat rise? 

{ Q An after house, After the hatch, in back of the 
hatch there is a little house up off the deck, 

A Yes, in the back, 

Q Now, that house has a railing around it? 

A Yes, All around the ship, 

Q And on occasion the longshoremen, they stand on 
top of the after house and signal the winch man when to let 
the cargo down on the dock? 

MR, LORY: Objection ycur Honor, 

Q Isn't that so? 

MR, LORY: Objection, your Honor, 

THE COURT: Sustained, I think we have to relate 
it to this particular situation not situations in generai, 
I will sustain that objection, 

Q On that document you have WW for where the winc 


man is, do you not? 


A Yes, 
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Q And “hat winch man and the winches are on a 


platform, are they not, about nine feet off the deck? 

A Yes, 

Q You have acted as a winch man on this ship before, 
have you not? 

A Yes, sir, 

Q Now, being up on the winch platform you can look 
down in the hatch, can you not? 

MR, LORY: Objection, your Honor, We have no 
foundation that he was on this particular winch platform 
between number 4 and number 5, He merely asked him whether 
he had worked as a winch man on this vessel and he said yes, 

THE COURT: All right, I will permit you to go , 
back, Mr, Reid, I assume there may have been overwhelming 
platforms on the ship and, therefore, I will ask that you 
inquire whether he worked this particular winch, 

Q Yes, you worked there at number 5 before, have 
you not, as a winch man? 
MR, LORY: Of the Destiny? 
A Before I was injured? 
Q Yes, 
A I think so, yes, I don't wmember, but I think so, 


Q Now, being up on the platform and crerating the 


winches you can see dovn in the hatch whether men are working 
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can you not? 
A Yes, sir. 
Q Let we ask you this, have you acted as a gangway 


man previously om the Hellenic Destiny? 


A No, 
Q This was your first occasion? 
A Yes, 


Q Now, on the day of your accident all the hatches 
of the vessel were being worked, were they not? 

A I think s0, yes, 

Q This is a five-hatch snip, is it not? 

A I think it has five hatches, yes, 
And how many men are in a gnag? 
18, 


And you had 1& men in each of the five hatches? 


o F> 


MR, LORY: bjer**-n, your Honor, There is no such 
foundation with respect to “hat, 
MR, REID: I will withuraw that question, 
\ Q When you speak of 18, does that include the hold 
am: men, the men wo work in the hold, the winch men and the 
gangway men? : 
A To* men that are ¢- an in the hatch, the winch men 


and the dock wen, 


Q Well, how many worked in a hatch? 
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A With the cargo that was in the hatch at the time 


ten men were working there, 


Q And you have three winch men? 
A Yes, 
Q One man operates the winch and the other winch 


man, he is the gangway man and the third man is off; you 
rotate, do you not? 

A Right, Yes, sir, 

Q So when you are acting as a winch man you take 
a tour as a ga@gway man, do you not? 

A Yes, 

Q So I will ask you again, sir, does that refres.: 


your wecollection that when you warked as a winch man 


on a prior occasion on the Hellenic Destiny, you also worked 


on your tour of duty as a ganway man? 
A Before I wasn't steady with the gang, 


Q I thought you told me that you had worked in 


Mr. Battista's gang for a year and a half, or approximately 


that long, 
A Yes, sir, 
Q Now I wiil ask you again, sir, whether or not 


when you acted as a winch man on the Hellenic Destiny 
you also took your tour of duty as a vangway man, 


A If it was my turn, yes, 
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Q When you worked as a gangway man on prior 
occasions on the Hellenic Destiny did you go up on the 
poop deck or the after house and act as Signal man from that 
point? 

MR, LORY: Objection, your Honor, The conditions 
present on this vessel on this day are unique to this day 
and what was done on prior occasions have no bearing in 
this lawsuit, 

THE COURT: I am going to sustain counsel's objection, 
I don't see the relevance or materiality of the questior, 

MR, REID: If the Court pleases, the purpose 
of my question is to show that there can be more than one 
place to stand when you are acting as signila man or gangway 
man, 

THE COURT: Why don't you go back, then, I see 
your point, 1 see the thrust of your question, Let's be 
clear whether he did act in this capacity aboard this 
vessel at the number 5 hatch on a prior occasion, He 
seemed vague before on this subject and n going to ask 
you to go back now to ascertain that and then move into 
your question, 

MR, REID: All right, 


Q Let's go back, Mr. Napoli, and I will ask you a 


previous question which I already asked you arm‘ I want you to 
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give me a definite answer if you possibly can, 

On the prior occasion -- 

MR, LORY: Your Honor, before we start this may 
we have a side bar? I don't want to interrupt Mr, Reid 
if I can avoid it once he starts, but can we have a side bar? 

THE COURT: Yes, 

(At the side bar,) 

MR, LORY: The only time the condition of 
the after deck would be material here would be if Mr. Reid 
asked, as the foundation doesn't show, that the after deck 
was clear of snow, There is nothing on the record to indicate 
this, that the area of the after deck was any safer than 
the walking boards provided over the drums, On this 
particular basis I again renew my objection, I didn't 
want to say this in front of the jury because now T don't know 
whether it would be proper, 

THE COURT: Mr, Reid? 

MR, REID; The whole thrust of that question is 
there is another vantage point where a signal man can stand 
and work, Whether there is snow on the deck or rice on 
the deck or nothing on the deck, he is up above, That's 
my point, 

THE COURT: What you are saying is that the 


ship owner had provided a safe place to work, to wit, th 
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other position, 

MR, REID: Yes, 

THE COURT: And that when he chose to work 
in a secondary position which might be considered a more 
dangerous position he assumed a risk and under ‘he negligence 
doctrine should be barred, is that the thrust of your argument? 
I want to be sure I understand it, 

MR, REID: It is not only that, your Honor, 
This man here, he chose a place which is obviously dangerous 
and he well knew that it was dangerous am that this area 
on the poop deck was in the area where you cold stand 
by the ship's vail, hold on to the ship's rail and you ean 
look wn through the top and see everything that's going on, 

MR, LORY: -. think this is immaterial and ir- 
relevant under the circumstances in this case, 

THE COURT: Isn't the thrust of your case, Mr, 
Lory, against the ship owner that the ship owner failed 
to provide the plaintiff with a save placed to work? 

MR, LORY: Yes, sir, 

THE COURT: I would suggest under those ciram- 
stances this line of inquiry is proper, As I see it Mr, Reid 
is saying there was a safe place to work where he could 


have done his job and observed the entire operation in 


a proper fashion, but ‘nstead of climbing u; “o the safe 
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place he determined to station himself on a clearly, 
says Mr, Reid, less safe footing, which is on plywood, , 
I would assume there was no plywood covering drugs upon 
the poco deck and under the circumstances it seems to me 
that if he, acting under the direction of the stevedore, 
chose to station himself at a less safe lccation the 
ship owner should not be liable for this, No.., you may 
have an argument relative to the fact that this station 
on the olywood betweeiu the coaming 14 ti.‘ rail was the 
customary place for him to stand they stoud there regularly, 
We don't yet know what the witness is ing to be -- at least 
I don't know, maybe Mr, Reid has some prior testimony on che 
subject, Under the circumstances, though it may not be 
what would be called crystal clear, I can see relevance 
to the inquiry and I am going to permit it, Also this is 
cross-examinatica and it could well be also to go to the 
credibility of ? witnesses and, therefore, I am prepared 
to rule that the objection is not ir. order and the question 
may be asked, 

MR, LORY: If your Honor please,  wili take ex- 
ception to the court's ruling predicated upon the ground 
that there is no showing that the after deck which Mr, Reid 
makes reference to was free of snow, was any safer, The 


snow was present there as was on the plywood -- on the dr ims, 
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let me put it that way. 

THE COURT: You can argue that if Mr, Reid 
in his summation argues to the contrary, I think I am 
going to let the record be developed here, I grant you 
that at the moment I don't know what was up there, I don't 
know if it was a flat steel deck, if it was a grating. T 
have no way of knowing at the moment whether it was clear 
of snow on that occasion or not, It may well be that Mr. 
Reid will produce evidence indicating that this was a -lear 
area, Possibly there was grating through which the snow would 
fall, However, the plywood is a soli! surface, I am going 
to permit the inquiry, I think it to be proper and, there- 
fore, the objection is overruled, : 

MR, LORY: Thank you, your Honor, 

(In open court, ) 

THE COURT: You may proceed, Mr. Reid, 

Q Mr, Napoli, I am going to ask you a question 
that I asked you before and I want you to give me a definite 
answer if you possibly can, Now, the Hellenic Destiny had 
been in the port at Pier 57th Street on prior occasions, 
had she not? 
A Oh, yes, 


Q It is in there quite often during tne period of 


a year, is it nct? 
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A Yes, it does come there, ' 
Q You say that you were 2 steady member of Mr, 


Battista's gang? 

A Yes, 

Q When Mr, Battista's gang works you work? 

A Yes, sir. 

Q You were called a number 1 hold man; that is 
the number 1 gang? 

A Yes,sir, 

Q But that doesn't mean chat you always work in 
the number 1 hold of any particular vt sel? 

MR, LORY: Your Honor, I suggest that Mr, Reid, 
instead of giving testimony ask a question, 

THE COURT: I think the question might be better 
phrased, 

Q The gangs are rotated, are they not, from 1, 2, 
3, 4 and 5 to equalize the time, the earnings of the men, 
isn't that so? 

A Yes, 

Q To get back to the point, the question I asked 
you a moment ago, give me a definite answer if you can, 
On prior occasions had you worked as a winch man on the 
Hellenic Desti:iy at number 5 hatch? 


A You mean before I was hurt? 
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Yes, 
A On that occasion? 
Q No, not on the time that this vessel was here 
at the particular time of your accident, but when the 
ssel was here in Brooklyn over on prior occasions, 
A I can't say no, It may be that I did work there, 
Q Well, is the best of your recollection that 


you did work there? 


A On that ship? 
Q Yes, 
A Sure I did, 


Q When you took your tour as a winch man you also 
took your tour as a gangway man, isn't that so? 

A Yes, 

Q When you worked as a gangway man on previous 
occasions did you ever give signals from the after deck 
on the side of the ship? 

MR. LORY: If your Honor please, we are still 
not at number 5 hatch, 
MR, REID: That's all we are talking about, 
THE COURT: I think you bettcr put that in, 
Q At number 5 hatch, 


A I don't understand your question too well, 


MR, REID: Could we have this marked, please? 
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TH” COURT: Let me just make an inquiry 
and mayhre we can clarify this, 
As I understand it, Mr, Napoli, on occasions 
before January 9, 1974, you worked at numver 5 hatch 
aboard the Hellenic Destiny, is that right? 
THE WITNESS: I didn't work there, I worked forward. 
THE COURT: No, at any time in 1972 or '73 -- 
in other words, any time before the day it happened, 
THE WITNESS: It may be that I did work there 
but I don't reme~>xer for si , your Honor, 
(Defendant's Exhibit B marked for identifica- 
tion, ) 
Q To the best of your recollection did you work there’ 
A The gangs take their turns and I can't actually 
remember because I don't know for sure, The hatch boss 
would know that better than I do, 
MR, LOXY: I move to strike, 
THE COURT: It is notresponsive, the last part, 
We will strike the very last sentence, 
Q What was immediately after the hatch coaming 
of the square of the hatch on the main deck? Say the table 
is tr hatch coaming around the hatch and this table is 


the hatch where the cargo is, 


MR, LORY: What hatch are we talking about? 
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MR, REID: Number 5, We are not talking abouc 
: anythirg else, Please, 

THE COURT: All right, I just want to mention 
something to the witness, Mr, Napoli, from now on unless 
somebody tells you something else, we are going to 
be talking about the number 5 hatch on the Hellenic Destiny, 
do you understand that? 

THE WITNESS: Yes, your Honor, 

Q Getting back to this small table, it represents 
the square of the hatch and the sides, the four sides 
is the hatch coaming, Sey that the ‘orward side is toward 
the front of the ship and this, the after side, is toward 
the back of the ship, This right-hand side over here 
4s the inshore side and she was r_ght-hand side to the pier, 
was she not? 

A Yes, 

Q My left-hand side over here is the offshore side, 

A Exactly, 

Q Now, what is immediately behind the hatch coaming 
at the after end of the square of the hatch? 

A There is a hatch coaming and then you have 
something like a room which encloses the whole aft end of 


the vessel, 


Q How much distance is there between the after part 
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of the hatch coaming anc this room that you are talking 


abcut? 

A I “ know, 

Q Is is more than three feet or five feet? 

A I don't know, I don't know because I don't go 
there, 


Q Adjacent to the hatch coaming on the right-hand 
side there was a steam pipe covering walkway, was there not? 

A It might have been a water pipe which was 
actually up against the coaming of the hatch, 

Q Isn't there a walkway across these water pipes 
or steam pipes alongside the hatch coamiig? 

A No. 

Q You are sure about that? 

& I think so, 

Q Well, I am not asking you to think or guess, 

I am asking you to the best of your recollection, 

A I do not remember, 

Q In connection with this after room that you spoke 
about a moment ago, that after room has some stairs leading 
up to it, doesn't it? After the hatch, 

Ah I don't know that, 

Q Well, there are certain round pieces of metal 


or bits that the crew uses to tie up the vessel up on this 
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after house, is there not? 
A But that's further in, quite a bit further in, 


Q Yes, but it is on the after house on the inshore 


A Yes, even further in than that, 

Q Well, isn't it right next to the skin c«° the ship, 
right against the side where they put the mooring lines 
trom the dock to the ship? 

A I don't know, I am working on the drums, I 
don't know what's °r there, 

Q I am going to call your attention to your 
deposition on page 18 on line number 15, 

"Q Was there any cargo stowed aft or the square 
of the hatch and the bulkhead of number 57 

"A No, There was a rise there which was used for 
the lines where the sailors went to tie up the lines," 

A Where I fell, Where you are talking about I 
don't know, 

Q Didn't you tell me that the rise is where this room 
is after the hatch? 

A Yes,but I don't know what's behind that, 

Q All right, do you remember the question being 


asked you and did you give that answer? 


A I do not remember that question nor answer, 
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MR, REID: If your Honor please, at this point 
I would like to read from this deposition on page 18, 
line 22, cormencing with the question, 

THE COURT: Ladies and gentlemen, remember I 
said that there might be examinations before trial or 
depositions which would be referred to, Mr, Reid is about 
to read from the deposition or examination before trial 
of Mr, Napoli, You may proceed, sir, 

MR. LORY: If your Honor please, just mere 
re. ding of the deposition is subjective to us, If there 
is something specific that he thinks the witness earlier 
stated that was inconsistent with what he testified to, 
this would be the proper use of the deposition, but mevely 
reading it verbatim is objected to, 

THE COURT: I would take exception to that, ~ 
would suggest there are two uses at least and the only point 
-that I would ask you at this time is whether there is any 
contest about the regularity of the deposition, to wit, 
that it was tiken, that it was transcribed and that it was 
executed? 

MR, LORY: No, there is not, 

THE “COURT: If that's the case I think it would 
be proper for Mr, “eid to inquire of the witness by question 


and answer to ‘impeach hin, but also I suggest that he car. 
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read from the deposition of an adverse party, which is 

what Mr, Napoli is, under the provisions of Rule -- I think 
it is 26, but I am just looking for the specific portion 

of that rather lengthy rule, 

MR, LORY: I pointed out to your Honor that 
this rule does not piwvide for this witness' use while 
this witness jis on the stand, 

THE COURT: Bear with ‘se and I will make the 
inquiry on the subject. 

I would refer you to Rule 32, I was in error 
before, I reed you 32A2, "The deposition of a party"-- 
and I will leave out some irrelevant material "may be vu-ed 
by an adverse party for amy purpose," 

I show you 32, 

MR, LORY: You don't have to, your Honor, This 
is my understanding of the rule, out the rule does not 
provide for a mere reading of the transcript to the jury. 
otherwise you might just as well offer the transcript into 
evidence and the court must admit it and I disagree with 
this as being the intent or the meaning of the rule, 

THE COURT: As far as I am conce:ed, and you 
may be correct, but I am going to rule on this, he can read 
eny portion of the deposition to the jury and, for purposes 


of completeness, you can then rise and read any other portion 


breil wien | nin 
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of the deposition to the jury, 

MR, LORY: I would take exception to this | h 
procedure as not being within my understanding of the | 
provision of Rule 32 and the use of the transcript, 

THE COURT: The language here seems quite clear, 

Do you say that the deposition must be marked as an exhibit? 
It says, and I wil] read it again, 32A2, "The deposition 

of a party" -- and I am skipping about managing agents 

and the like -- "may be used by an adverse party for any 
purpose,” So we are past the point, of course, of im- 
peachment, Now you are saying chat the only way he can 

use it is to offer it into evidence, is that it? 

MR, LORY: No, I am saying he cannot offer it 
into evidence nor may he just select a deposition arid 
pick out pages and read them without addressing the questions 
to the witness as to whether he was asked this question 
or gave this answer, 

MR, REID: If the Court pleases, my understanding 
of the rule is that the rule says I can use the deposition 
for any purpose including impeachment, 

MR, LORY: It doesn't say you can read it into 
the record, That's my objection, 

MR, REID: Any purpose, 


THE COURT: Wels, ** it were to come in under ( 


\ 
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no other rule of evidence previously discussed by us 
it would come in under Rule 803, subparagraph 24 I would 
think, If you could show me any support for your contention 
that he cannot read from the conceded deposition of an adverse 


party in this lawsuit I will hea you, 


MR, LORY: Your Honor at the moment I cannot, 
I agree and I have agreed with the court before that the 
transcript may be used by any party for any purpose, However, 
this does not include the mere reading of the transcript 
to the court and the jury and into the record, 

THE COURT: We will take a short recess to enable 
you to check further with your source materials, It is 2:30, 
We will take a ten-minute recess, The jury is directed 
not to dise-ss the case among each other and to keep an 

open mind on all facets of the case until the case has been 
concluded, The jury is excused, 

(Recess ) 

THE COURT: Ladies and gentlemen, we will resume 
now, We are on the cross-examination of Mr, Napoli, Gentlemen, 
I have ruled on the matter which we discussed while the 
jury was out, I would suggest consistent with that ruling 
that you mark the transcript of Mr, Napoli's deposition 
as Defendant's C for identification. 


(Defendant's Exhibit C marked for identification, ) 
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THE COURT: Now, if you identify the page 
and line which you are reading from you may proceed, 
MR, REID: Yes, your Honor, On page 18, com- 
menc’ng at line number 19, 
"Q Was there anything put on top of these drums 
to walk on? 
"A There was plywood, 
"Q Was that put up over the top of all the drum3 
that you have told us about? 
"A No, There was a piece, one after the other, 


Just enough to walk on," 


Q Who was your winch man at the time of your 
accident? 
A Salvatore, 


Q Is his last name Mignano? 

A Yes, 

Q He has been sitting in the courtroom here all 
morning? 

A Yes, 

Q And you have been talking to him about your 
case today? 

A Yes, 

Q You talked to mr, Battista-- 


A Yes, 
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Q --about your case today? 
A Yes, 
Q And he was one of the gentlemen who was sitting 
back here all day up until a few minutes ago? 
Yes, 
Are you a friend of Mr, Mignano? 


A 
Q 
A Just friends when we work,That way, that's all, 
Q How long ha‘? you worked w th him? 

A 


From the time TF went into the bank, 


you were working on or walking on? 


b There was just a little snow, 


\ 


Q How much snow was there on this plywood that 


Q Do you remember this question and this answer 
on page 23, 
THE COURT: Where you asked the question which 
Mr, Reid will now read and did you give the answer which 
he will read, 
Q Commencing at line number 11, 
"Q When you turned to at 11:10 or 11:15 how much 
snow was on top of the drums and the plywood? 
"A There was snow there," 
A There was a little snow there, 
THE COURT: No, just listen, 


Would you read his answer, 
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MR, REID: There was snow tnere, 
Yes, 
"Q How much snow? 
I don't know how much, but there was snus," 
Yes, 


Do you remember these questions being asked 


to you and you giving those answers? 


A 
Q 
A 


Q 


A 


Yes, sir, 

Now, wasn't it also rai\ir~ that day, that morning? 
No, 

Rain and snow? 


No, The snow was coming down very little, a little 


at a time around 1li o'clock, 


Q 


I believe you have told me that none of the 


ship's officers gave you any orders, is that so? 


A 
Q 
A 
Q 
A 


Q 


No, that's o, 

I'm sorry? 

No, ‘ 
Is that so? 

No, I didn't see anybody, 


Specifically you didn't get any orders from 


the ship's officers? 


A 


Q 


No, 


Now, when you went back to number 5 did Mr, Battista 
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there with you? 

A Yes, sir, 

THE COURT: And Mr, Battista was your hatch boss, 
is that correct? 
THE WITNESS: Yes, sir, your Honor, 

Q These drums to which you refer, they were 
ordinary 55-.nllon drums, were they not? 

A Yes, sir, 

Q And when they are stowed alongside one another 
there is always some space between the drums, is there not, 
because the drums are round? 

A Yes, sir, 

Q You could see that, could you not? 

A You could not see it because the plywood was on iv, 
When I slipped and fell I could see it, 

Q When you walked down to the place where you were 
working,going to work, which way dii you look when you were 
walking down? 

A What do you mean when I went to work? 

Q When you went to work from the midship house 
and walked back to number 5 hatch on the inshore’ side, 

4 I was looking towards Staten Island, : 

Q I see, Now, after you got back down to the 


number 5 did you look down to see just where vou were 


Fog 
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going to work and you were going to walk? 

A I was walking on the plywood, 

Q Now, when you got there by the number 5 did 
you look down to inspect the place where you were going 
to walk between the hatch coaming and the ship's rail? 

MR, LOKY: If your Honor please, hasn't this 
already been answered? 

MR, REID: No, 

THE COURT: I am not sure that it has been, I am 
going to permit him to answer, 

A Yes, sir, 

Q That's where you said that you saw the little 

bits of snow, you didn't know how much? 

A There wasn't too much snow there, 

Q Did you get a piece of wood or anything and 
take it and brush this snow off the top of the plywood? 

A No, I didn't brush anything, All I did was 
slip on the plywood, 

Q Well, did you take a piece of plywood and up 
end it: like that and shake the snow off? 

A No, 

Q Did you complain to Mr, Battista about the 
condition of the place where you were to work? 


A No, 
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Q Beside Mr, Battista there were some of the steve- 
dore formen who were aboard the ship that day, were there 
not,while it was snowing off and on? 

A  . No. | 

Q You didn't see any of the stevedore foremen? 

A No. 

Q I call your attention, sir, to page 20 
of your deposition commeric ing on iine 24, 

"Q Was there any stevedore's ships foremen aboard 
shio that day? 

“, Yoo, 205" 

A I didn't even see one of them, 

Q Do you remember that question being asked you 
and you giving that answer? 

A I only saw the hatch boss, 

Q Do you remember the question being asked you 
and you giving that answer? 

A I already answered that questicn. I said I only 
saw the hatch boss that day, 

Q You were wearing a safety hat at the time you fell, 

P were you not? 
be Yes, sir. 


a That's a metal hat, is it nc«? 


Yes, 
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Now, you stated that when you went to the 


hospital they put a cast on your arm, Now, actually wasn't 


that a splint instead of a cast? 


A 


Q 


A 


> 


Q 
of you on 
operator, 
A 
Q 


No, It was actually a plastic -- a plaster cast, 
Now, you said -- 

I will bring it to you tomorrow, 

I am talking about on January 9, 1974, 

Yes, 

You still have the cast from January 9, 1974? 
Sure, I kept it, 

At the time of the accident there were only two 
the deck working and that was you and the winch 
Mr, Mignano, isn't that so? 

Yes, sir, 


You have no knowledge, do you, that anybody else 


saw you fall? 


No, there wasn't anyone, 


You stated that when you got to the head of the 


pier you made a report, Was that to the timekeeper? 


A 


Q 


Yes, the timekeeper, 

What did you tell the timekeeper? 

I told him how the accident had happened, 

Did you tell him that you slipped on the plywood? 


That the plywood slipped, 
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Q Did you tell him that you Slipped on the plywood? 
A No, That the plywood slipped out from under me, 
Q Now, did you make any report of the accident 
to the ship's officers? 
A No, 
Q Did you see any oi the ship's officers working 
around on the deck? 

MR, LORY: If your Honor please, we have been 
over the * ip's officer bit three times already, 

THE COURT: Yes, He indicated in one way or 
another he didn't get any orders from the ship's officers, 
he didn't see them, The only person to have been present 
at the time of the occurrence was the winch man, Mr, Mignano, 
I do believe that has been covered, 

MR, REID: Very well, your Honor, I will skip that, 
then, 

Q Now, you spoke about seeing a Dr. Koota, 

A The first doctor that 1 saw, yes, 

Q Didn't you also see a Dr, David Kleiner? 

A Yes, sir, 

Q And Dr, Kleiner was the doctor who discharged 
you in July as fit for going back to work, isn't that so? 

A Koota was the one that said that I could not 


do anything; that the company gave him orders to send me 


Ax 
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No, We secure it. 


Q You ‘ave been a longshoreman for 30 some-odd 


years” 


A Yes, I started in 1939, 


Q You worked aboard ship in the open whetoer in 


Summer, spring, winter and fall? 


A Yes, 


Q And the deck man's Job, he is out on deck in the 


open, is he not? 


Yes, When it is plenty cold, 


And you have worked in Snow before? 


Yes, sir, 


And you worked on a deck which had snow? 


Yes, 


Q And you worked on Plywood which had snow? 
A On board this ship, yes, 

Q On other ships, too? 

A 


Yes, but before we went on board the sailors would 
clea it up, 

MR, REID: I move to strike his answer, 

THE COURT: Strike it, Not responsive, 


MR, REID: No further questions, 
REDIRECT EXAMINATION 


BY MR, LORY: 
AR > >» 
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MR, REID: ‘es. 
THE COURT: I will sustain a form objection, 
Q Mr, Napoli, was any sard available to you for use 
aboa.;d the Hellenic Destiny? 
MR, REID: The same objection, your Honor, 
THE COURT: Yes, i vhink if you go back one 
step to cover the matter you can come forward to this 
step, but you skipped one step, 
Q Was there anything available te yo, Mr. Napolt, 
to spread over the snow? 
MR, REID: I object to that as being ambiguous, 
THE COURT: Yes, sustained, 
You can inquire on the subjec’., but go back 
one step because essentially his objection, beyond the 
leading one which I sustained, it was that it was assuming 
a fact not in evidence, So if you just would go back one 
step I think you can cover it, 
Q Was any sand provided to the longshoremen to use 
on the deck? 
f I didn't see any. 
Q Did anybody ever tell you that any sand was 
available to use on the deck? 
MR, REID: Objection, your Honor, as leading ani 


suggestive, 


ene Dae 
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recross 
THE COURT: Yes, that's a form objection, 
Sustained, You have now laid your foundation, He is 
not objecting to that, If you will just change it from 


a question that would require a yes or no answer to a 


proper question since the witress is your witness, 


Q Did anyone ever tell you where any sand was lccated” 


v?, REID: Same objection, 
THE COURT: I will allow it, 
A No, 
MR, LORY: I have nothing further, 


RECROSS EXAMINATION 


BY MR, REID: 
Q Did you ever ask for any sand? 
A No, 


ca} Getting back to Dr, Guarino and Dr, Can -rell, 


which of the two saw you the most? 


I used to see them almost the same amount‘ of time 


because when sometimes I would go one wasn't there and 
two days later another fellow was there, 
MR, REID: No further questions, your Honor, 
THE COURT: Mr, Lory? 
MR, LORY: I am finished, 
THE COURT: You may step down, Mr. Napoli. 


MR, LORY: If I may, if your Honor please, have 


HX RKRNR 


i, 
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ANTONTO NAPOLI 56a 
vs. ' 71 CIVIL 4663 
HELLENTC LARS, Llp. 
uly 29, 1975 
PRANK BRT SL SA, calied as a witness bv the 
plaintiff, being first dulv sworn, testificd as 
follows: 

THE COURT: Mr. Battista, when you are testifvina 
please keep your voice up that evervhody in the court room, 
all the jurors and the lawye:s,can hear you. All .riqht? 

THE VWITHESS: Okay. 

THE COURT: You may proceed, Mr. Lorv. 

Mk. LORY: Thank ay yeur Honor. 

DIRECT EXAMINATION 


BY Mk. LORY: 


9 Mr. Battista, what iS your occupation? 

A Lonashoreman. 

a) And llow lonq have you heen a lonashoreman? 
A About 30 vears, 35 years. 


MR. ROTM: Could you speak up? T have difficulty 
hex cing you. 
2) The lawyer is asking you, lr. Rattista, to speak un 
THE COURT: Like you are being the hatch hoss and 
you are tellina those fellows what to do. Talk like von do 


then. 


i 
4a 
Hl 
| 
f 
£ 
t 
} 
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0) By whom are you employed, tic. Battista? 

A Riaht now I am employed From Hellenic linc. 

a) Now Jong have you been working for Hellenic Lines? 

A Since they came on the 57th Street pier. It is abou 


15 vears ago. 


from 


said. 


cive 


) What is your .pecific job with Nellenic Li. .s apart 


your job as a longshoreman? 


A I ama hatch foreman. 

8) SO you can talk like a hatch boss lil-:e the Judge 
M. Yes, hut my voice, I got a cold vesterday. 

2) How Jong have you heen a hatch hoss? 

A About seven years. 

2) When you were a hatch boss -- what does that mean? 


‘A That means that you are supposed to take orders and 


orders. 


9 Who do you take orders from? 

A From the ship's foreman. - 

a) Who do you give orders to? 

A Hy men. 

a) How many men do you give orders to? 

A Sometimes 17, sometimes 20. 

0 Is that known as a2 lonqshoreman gang? 


A Right. 
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) Now, what is the makeup of a loneshoreman aana? 


No you have various joh categories in the Gane? 


ih Yes. 

2) What are those job cateaories? 

A They got a deckman, a holdman and dockman. 

| 

ia) What does a deckman have to do? 

A A deckman, they 90 in, rio her up, the booms, put 


then in position to load and unload ant get the aang ready to 


work. : 
9 Is a sanqwayman also a deckman? 
A A decknan, a winchman and reliefnan. 
'@) So a dechkman works at three jobs, heing a winchnan, 


being a aanqwayman and at times he is the relicfman? 

A | Right. 

9 How do vou ria a hoom? When you come on a ship for 
the first tine do vou find the hoows in the cradle or Ao vou 
find them out of the cradle? 

A The boom is out of the cradle. The crew is supposed 
to take them out. 

9 Now, the cradle is something that is shaped like a 
¥ that holds the Loom in position when the ship is at sea, isn 
that so? 

A Pight. 


(a) When the ship comes in the crew takes the hooms -- 


AX MS 
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the man.tla guy that you told us about and vou have ant the 


oOreventer cay. 


A Right. 

9 And this is what holds the hooms in position? 

A Right. 

2) And this is true ahoard the Hellenic Destiny? 

A Right. 

(a) Now, I call your attention to January 9 of 1974. 


Were you working ahoard the Hellenic Nestiny on that day? 

A Right. 

9 Do you renember that day with resnect to what tvne 
of weather we had? 

ra It was had weather and snow. 

n Do you remember what time you arrived at Pier 57 


that dav? 


A UsuaJly ahout 7:30. 

a) And did you receive orders to work at a particuiar 
hatch? 

A The number 5 hatch. 

a) Is that hatch aft of the mid-ship house? 

A This is aft. The last hatch on the ship. 

O Was the number 4 hatch in fron tof that? 

Pay Right. 


@) And the house where the sailors live and bridge is, 
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was that in front of that? 
nr In front of number 4. 
no How many sets of hooms were located at the number 5 


hatch of the Hellenic Nestiny? 


A Two. 
Oo Did vou have winches forward and aft? 
’ 
A No, only forward. 
0) Only forward. So when you say two, do you mean one 


on the in-shore side and one on the off-shore side? 
A Right. 
2) Did you receive orders as to what you were to do 


that day in number 5 hatch, loading or discharaing? 


A We were supposed to discharae. 

9 All right, now, did von an ahnard the Ship at 8:NN? 
n We went aboard the ship about five after. 

0 And did you go to the numer 5 hatch at that tine? 
A At that particular tim. there was a snow and we no 


went to umber 5. 

9) Where did you go? 

A We stayed in the mess hall, in the calley, whatever 
they call it, under the bridge. | 

2) Mow long did you ste there? 

A Approximately three hours. 


MR. PEIN: Would vou keen vour voice un? I can't he. 


vou. 
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MR. LORY: The last ansver was approximately three 

hours. 

Q WEre you paid for those three hours? 

A Tee; Sir. 

12) Did there come a time that vou were told to go soime- 
where? 

A Yes. 

O What time was that? 

A About 11:90. 

6) Where were ;ou told to qo? 

A tT was told to go work on nunber 5 hatch. 

) Did there come a time when you left the mie-ship 


house and started walking on the deck of the ship? 

A Right. 

fe) When you stepped out of the mid-ship house what did 
you see on the deck of the ship,if you saw anything? 

; I saw drums, steel drums between 4 and 5. 

n How, you told us it was snowing. Was there any snow 
on the dock? j 

ra Yes. The crew did clean a little bit, but it was 
Still snow. 

MR. RETIN: T am sorry, I can't hear you. 
A The crew did some Cleaning and there was still some 


snow on dock. 
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‘y hid they clean the whole deck or only part of the: 
deel? . 

A Part of the deck. 

Q How much of an area was clean? 

A Just the path. 

fe) Would it be fair to say the width of a shovel? 

A No, T would say two feet. 

9 Now, ciis two foot path that you came out on to after 


you left the mid-ship house, where did that lead to? 

A It leads on three steps to go on the steel drums to 
ao into number 5 hatch. 

9 Now, you told us that there was deck caro of stee) 
drums $008 nunber 4 extending all the way hack to number 5, is 
that correct? 

A Rll the way back to number 5. 

0) How, when you climhed these steps did you have 
occasion to look at these drums, the top of these drums? 

A Some of them were covered with snow and some, thev 


were not covered with snow. 


0) Was there anythina on these drums to walk on? 
A There was some plywood. 
19) This path that you said was made from the mid-siip 


house to where the steps were, was this also a path on top of 


the plywood? 


“¢ 
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A Yes. ' 


2) From where did this path heqin on top of the plywood | 


where the snow had been removed to wher2 did it en? 


he All the way back. 

9) All the way back to the far end of number 5? 

A All the way hack to the after end of number 5. 

9 Nid you go back to number 5 hatch? 

A IT went as far as half-way. 

a) When you say half-way, where did that bring you? 

A It bring me half-way to the hatch, to the openina of 


the hatch. 
0 Were you further aft than the forward edae of the 


coaming of that hatch? 


A Yes, the forward part of the coaming of the hatch. 
n Did you go beyond that or just at the forward part? 
A I stayed forward. 

a) Are you familiar, Mr. Battista, with the duties of 


the gangqwaymen? 


PAN Yes. 
Q What does the ganqwayman have to do? 
A lie is supposed to qive a sisynal to the winchman and 


he also is supposed to say watch out or «act out of the wav, he 
careful, qo slow, go fast, all those with talk and signal. 


n When you sav signal, he makes han? siqnals to the 
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Wine: on with respect to the movenent. of cargo? 
i. Right. 
a) Wher? does the adi usually station himself in 


the Port of New York? 

A The ganawavman is supposed to face the winchman.Out 
of the way from the cargo, but face the winchman. 

ws When you say out of the wav of the cargo, do you mear 
nut of the plane of the draft, the path that the draft travels: 

A Right. 

9 Now, was there any provision made for the gangwayman 
stationed on the Hellenic Destiny on January %, 1974 when you 
arrived there? 

A Not that I know. 

MR. REID: I didn't hear the answer. 


THE COURT: Not that I know was his answer. 


oO low long did vou stav at the nuriber 5 hatch? 

A About 20 minutes. 

2) Did the rest of the members of the gang come with yor 
A The rest of the qang came with me. 

9 When you arrived there were the hooms in position? 

i The booms, they were in position. 

9 Were the already riqged? 

A Already rigqed. 


O Was hatch number 5, the square of ‘the coaming, was 
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tat oponed or closed: 

i, it was opened. 

a) At this time what was the weather? 

A Tt was not snowing at that time. 

c@) Then you stayed there for a period of time? 

A Me? I stayed there only ahout a few minutes. 

n While you were there did they start working the carq 

A T was wait nq for the men to go down the hold. 

s) While you were there was anv carqo moved? 

in I don't remember exactly if they tool any draft or 
not. 

9 Who was the qanawayman on th t day ? 

yr MO that day it was Tony Napoli. 

‘s) Where was his staiton with respect to the work at the 
number 5 hatch? 

A Tt was on the after part of the hatch number 5. 

) Was there onen deck there for him to work? 

N ft was the drums on deck. 

0) Did he have to work on tc... of the drums? 

A le have to stay on top of the drums. That's the only 
way. | 

9) Vas there anything there for him to walk on on top of 
these drums? 

A There was some plywood. 
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0 Was there anything on this plywood at 11:69 when vou 


got to number 5 hatch? 


A On those -- wav hack plywood. 
o Yes. Are those known as walking boards? 
A They were plywood that gocs From numbcr 4 all the 


way back to number 5. 
4) Was there any more plywood for Nr. Napoli tu walk on 
to qo from the rail of the ship to the coaming? | 
A I don't know. I don't know if there were any ply- 


wood or not over there. 


n All right, there came a time when you left th! ;¢r- 
~ area, isn't that so? 

A Right. 

ra) Where did you go? 

A T went on the dock. 

% . Did you job duties require vou to qo to the dock? 

A Yes, I got more men on the dock. 

9 And you went to the dock, is that so? 

A Yes. 

2) Now, were you called to the ship at some time there- 

after? 
A They called me on the ship right after then, one of 


my men got hut. 


a] Who was that man who got hurt? 


e 
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Tony hapoli. 
c When you arrived at the hatch -- qoing back a bit -- 
ans. yo. were at number 5 hatch, for the period of time that you 
sta .-cd there did you or any of your men lay any plywood Lurton 


fro>. the rail to the coaming for the gangqwayman to walk on? 


A TI don't know that. 
| 
'@) Well, did you or didn't you. 
A Ho. 
4) You did not? 
A I was not there. 
" The ganqwayinan used whatever was there, is that what | 
you are saying? | 
Pe I was not there to see if he used them or not. | 
9 You came back when you got a call that Mr. Napoli 
got. hurt, isn't that so? | 
A Right. 
| | 
| 'g) Did you go back to the number 5 hatch? 
| A Yes. 
6) Did you go hack the way you came off the ship? 
A Yes. 
9) Where was the gqangway, was that near the mid-ship ; 
! 
house? ! 
A io. It was toward ¢ . after. | 
0 Yas the gangway near the nuabor 4 hatch? 
| 
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A ile 

is) Was the ganaway more by where the house is, the mid- 
ship house? 

i the mid-ship house? No. Tt was way by number § wher 
it is supposed to he. 

8) I am not talking aout the ganqwayman, I am talking 
aohut “he ganqway. low did you go aboard the ship? 

A The same place, mid-ship. 

a So you came up the yganquway, as T understand you, and 
correct me if I am wrong, through e mid-shin house and out 
through the same passway that. you han used hefore to qet to th 


number 5 hatch? 


oe 


A Pight. 

8) Did you go to number 5 hatch? | 
A Yes 

‘s) Did you have to get hack up on top of the deck to 


qet there? 
A Yes. 
MR. REID: We is lerding the witness. I object. 


THE COURT: TI agree. 


‘) When you got there what did vou see? 
r. I saw "ir. Napoli laying on the floor. 
n What was he on? ! 


Ne was down below on a couple Of steel columns which 


© 
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they e121] a bit. That's where he was down in 

oO ‘Where were chese bits located with respect to the 
cargo of steel darums? 

A On the after part of the nuinber 5 hatch. 

nN What was arr’ind these bits that vou mentioned? 

nr Steel drums. 

9 Arc you saying, Mr. Battista, that the hits were 


there and all around these bits were steel drums? 


A Or ne side. On the other side there was the side 
of the ship. 
a) Going from the rail of the chip to the coaning, 


would it be 


Ps Right. 


8) And completely around the bits you now have al! 


stec)] arums? 


fair to sav that yon had the hits near the rail - 


LA Riqht. 

O Where did you say Mr. Hapoli was at this particular 
time? 

A He was half-way down there. 

oO What did you do then? 

A We picked him up and we aive him an empty pallet. 

9 Did you talk to Mr. Napoli? 

A IT tried to talk. 1 said how you feel and he said 


"“T am all riaht, but my leg, my arn. 


hurt. 


ship? 


9 
Napoli 
rs 


GC 


shi; to 


was removed from the ship? 


A 
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Yes. 


Ve 


stood in fron of the office. 


Now long did you stay there? 


Until the ambulance came. 


After the ambulance came what did you do? 


I went to the time keeper and told him that he got 


Did there come a time when you went hack to the 


No. | 
About what time did you recieve the ca) that ‘tr. 
was hurt? | 
Tt was ahout minutes after 11. | 


Nid 


there come a time when you went hack to the 


continue to work? 


Wa 


Tt 


no went hack to the ship? 


Started to snow. 


And what happened then? 


' 
VWe 


Nic 


Ho, 


waited until 12:00 ana they sent the ganqs home. 


' 
What happened that you didn't go back to the ship? | 
{ 
i 


the work at number 5 hatch continne after Hr. a 


who nt 
A 


Plywood 


Did vou 


from nu 
a) 


you hor 


9 


schaol 


i] 


rN 
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So the record is cleir, fir. Battista, do you knov 


the plywood down over these drums at the number 5 hate? 


The crew -- from number 4 -- they start to put the 
from number 4 all the way over to number 5. 

THE COURT: Who? 

‘THN WITNESS: The crew of the ship. 

THE COURT: Do you know that of your own knowledqe? 
sea it? 

THE WITNESS: 7 see. 


THE COURT: You saw them puttine it down? 


ee 


THE WITNESS: I saw them putting it Aown. They start 


mber 4 to number 5, 


mr. PRattista, to something else for the moment, were 


n in the Mnited States? 

Yes. 

Did you qo to school over here? 

ilo. 

low far did you go in school? You didn't go to 
here at all? | 

No school. 

When did you start worlkind? 

When I was 16. 

Can you read and write Enolish? 


A hittle bit. 


| 


a rr ee ae amt em em a a en 


ro22 


i 


a) 


formal 


he fore 


A 


AN 


identityed 
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Do you read a newspaper? 


No. Italian paper, sports. 


So the record is clear, Mr. Pattista, you had no 


education in the United States? 
ilo school. 


Nid somehodyv come to see you reaarding this accident 


you came here today? 
Yes. 


Do you know who that person was? 


Yes That man over there. 
AMR. LORY: Por the record, tir. Rohert Lynch. 
THR COURT: Tndicating a spectator who has heer: 


as Mr. Rohert Lynch. 


9 When did you see Mr. Lynch? 

n Ahout three months, a couple of months after "Ir. 
Mapoli aot hurt. 

's) Did you have a conversation with him reaardina this 
accident? 

A Yes. 

0 And did he ask you questions and Aid you tell hin 
what knewledage vou had of the accident? 

fr. Yes. 

(+ Nid he do somethina white he was in your prasence? 


a 


Yes. 
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. 
Was this conversation that you had with him in fr-j: 


> o.7 zane other Janonuaae? 


In Pngqlish and in Ttalian, mixed. 


) Pid you tell him what vou ..new about this accident? 
Yes. 

\e) What did you tell him? 

” T told him what I saw. 

o What vou told him, was '! ‘t different from what vou 


~oO13 us here today? 
MR. REID: I ohject, your lonor. 
Tin, COURT: Yes, sustained. 


Q MIA yon tel] him that the crew had nut down the ply- 


A No. 
MR. RETIN: Your Honor -- 
THE COURT: He has answered the ouestion no anf T am 
soinge to let it stand. 
MR. LORY: Tf Aidn't hear an answer. 
THR COURT: I assume the jury did, too. 
a) Did you tell him that the crew had put down the plv- 
wood? If didn't hear an inadeaaerse? 
A The crew had put the plywood down? 
O Yes. 


Tm CouRT:; Did you tey]l that to “tr. Lynch? 
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TH MITHESS: We asked m: if there was anv 
over ti.cre and I said yes. That's what he asked me. 


told in- if the crew put them or the Grow no put it. 


asked re if it was plywood there and I said yes, there was ply 


wood, 


THE COURT: In other words, what vou are saying is 


that he didn't ask you who put it down?. 


THE WITNESS: He don't ask me who put it @own. 


oO Did Mr. Lynch write out on some papers somethin:? 
A Yes. 
ra) Nid he ask you ta read it? 
rn Yes. 
a) And aie you? 
A. Yes. 
cr What language was that paper written in? 
n Tn Pnalish. 
, 
a) Did you sigqn it? 
A ¥os. 
‘- Did you read it good? 
rs Whatever. The best way I understood. 
‘) When you signed it did you believe that "tr. Lynch 


put down what you told him? 


A He shonjd -- 


mf. REID: YT object, your Honor. 
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THE: Cer ars Sustained, 


n, Ne should put -- 
THE COURT: Sustaine). 
?) Nid "ir. Lynch say who sent him to see vou? | 
A No. 
a) Did you ask him? 
A No. 
(@) So the record is clear, Mr. Battista, Mr. Lvhch cid : 


ask you and you did not tell him who put the plywood down, is 


that what you are saying? 


ici slag ie amatisanietaonsie ta 


ar migut.. 


Om “11 you were asked was whether there was in fact ply- 


wood there? 
AN Yes. 
MR. LORY: Mr. Reid, vou may examine. 
CPOSS EVANMTMATIO?N 
BY Pt, “CEs 
a) Nr. Battista, assume this qreen pac is the numher 5 


hatch and this red pad is the number 4 hatch and this is the 


A NS Ee - oD nn ee ee ee oe 


rail of the ship (indicating). Did you sav that there was ply 


yond on the drums from the forward corner of nunher 5? 


A From number 4 to number S where -- 
oO Where did i. stop at number 4? 
i %11 the way hack. 
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Ali the way to the end? 


i. All the wav to the ena. 


n Now, vou said that the crew had cone out there an? 


a 


had cleaned a path across the Plywood? 
A The crew, he put the Plywood on top the drums. 

"HE COURT: That was not the muestion that vou vere 
asked and I will strike it as not responsive. The question that 
you were asked is do you know of your ovn knowledge whether cat 
not the crew cleaned off or cleared the plywood. | 

THR WITNESS: The answer is when the men -- my men 
that was sunposed to 79 work the numher § hatch, a few nen froi: 
the eres, they cone out, thev took the Plywood, they shake the 


snow and then put them hack on the drums and they FAIA es “1th 


From number 4 to number 5. 


¢ So that there was no snow on the plvvo0A, thev shook | 
it oft? ‘ | 
| 

“A They shook it off. | 

@) As a hatch hoss vou have occasion to read thinas in yh 


Enolish language, do you not? 

nr I don't get it. Repeat it. 

a inv are certain reports that vou have to read in 
connection with your work. 

A T don't understand the euestion, 


fa) Well, is there anvthino handed to vou to read on 


ie) 


A 


words 


nN 


ie) 


0 


A 


2) 


in the 


A 
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Over at the pier? 
He. It's alwavs hv voice. 


50 vou read nothing durina the course of vour work? 


Road? 


No you read anythina at all in the Fnalish lananaag? 
Yes. Some things. Small words I understane. fia 
T don't understand. 
You understand the word “pivwood", don't you? 
Plywood. I do some worl: with Plywood, 
You understand the word “mut”? 
Yes. 
ma tah g 
Yes. 
"The"? 
Yes. 
And you follow the sports in the newspapers? 
Yes. 
NO vou read the sports column? 
Mo. 
Well, do you read anvthine at al) concernina the spor 


newspapers? 


T read pictures. T read wart of the Pictures, some 


| 
| 


} 
| 


word ] 


() 


1Ba 


Battista-cross 


uncerstand and T read and some T shin. 


bo vou stop at the counter on the way home and pick 


up a Daily Heys and take it home and read it? 


Sometimes I pick up a newspaper just to see sone- 


thing, pictures. 


ie) 


A 


t) 


You just look at the pictures? 
Sometimes. 


Would it be fair to sav, Mr. hattista, that you don' 


know the Fnglish alphabet? 


A 


Alphahet. 


.) 


) 


A 


I know the Fnqlish alphabet. It is like the Italian 


No vou subscribe to any macazines? 

T hea vour pardon? T don't understand the auestion. 
No you subscribe to any macazincs? 

Ho. 

tlot at. all? 

No maqazines. 

ilave you ever read a book in the Fnalish lanaqnace? 
No. 

You never have? 

No. 

Not even one chapter? 


0. 


Have von ever seen me bofore yesterdav? 


ind Ai 


this 


hetter 


f) 


A 


I look 


what's 


2) 


me, 


tion. 


is 


did 
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IO. 


We were sitting over here in this corner at a recess 
1 hand vou a piece of paper. "Ir. Rattista, and I said 
a statenent that you had qiven and T think vou had 
read it? 

Yes. 

You read the statement, did vou not? 

f looked at the staterent. I no sav that I read. 
at the statement. 

THE COURT: Did you tell tr. Read "I don't understan 
here on this naner"? 

TUF WITUESS : os 

And then after you looked at it vou aave it bhact to 
you not? 

Picht. 

wmP. PRIN: “ould vou 1 lease mark this. 

THN COUPT: That will he defendant's f for identifica 


(NMefendant's Fxhihit F marked for identification.) 


tr. Pattista, is this vour siecnatre? 


Yes. That's my sianature. 


That is the piece of paper T showed you yesterday? 


You showed me another paper. 


I showed you this paper also and vou said, “let me 


A 


.) 


in 


This 


Wrot 


Ane 


I siancd. 


You 


TUN: 
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writing’? 


this 


showed 


is 


the one. 


me this 


paper 


and another 


was typewritten and one was this? 


is the paper that 


@, yes. 


you sianed? 


say here 


COURT: 


Don't 


Did von recall what 


before I showed it 


A What I said? 
ra) This was 
since “tr. Lynch tool 
A ilo. I saw 
Q You mean since 
and the 


presence 


seen this 


a 


LN 
ny 


subpouna 


to 


vou? 


read 


you 


tir. 


it 


han 


Tf you read 


the first time 


statenent? 


J saw. 


Yes. 


on 


Oh, 


you? 


They 


he 


it from 


vou? 


the time 


time I showed it 


VO 


vo 
‘ 


Lynch -- 


vel, 


stated in 


it to me, 


un have seen 


it another time. 


ue siqned 


DADET. 


that statenent 


ves. 


this statenent 


it in ''r. Lynch's 


to vou vesterday you hadn't 


came over mv 


came 


over 


to 


house. 


vour 


house 


when he served 


nN 


nN 


a) 


flonor? 


a document not 


lionor. 


what 


Bla 


Rattista-cros: 


viaht. 

And he showed you the 

He showed me like that. 
And you read it acain? 
rnd I read it. He showed 
lr. Lynch speaks Italian, 
“hat? 

Mr. ULvnch speaks Italian, 
Yes. 


Andyou conversed with him 


''e talked Ttalian and Fnelish. 

Let me read this to von. 

mp. TORY: Nay T know what he is aoine co read, v 

THE COUPT: Yes. If you are preparine to read fr 
in evidence T will have to sustain an objecti 


mere. PRT: T will 


wo have. 


statoment 


offer this 


acain? 


it to me and T said -- 


doesn't he? 


doesn't he? 


in Ttalian and? Enclish? 


in evidence, then, v 
MR. LORY: T will object. 
MR. PRID: We has identiiti.ed it. 
THE COUR®: Do you want voir dire? 
mm. LORY: I think we have to have a little more 
THN COURT: Do you want a voir dire? 


our | 
i 
: 


our 


than| 
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my ry | Fe he 
‘) Mr. Battista, do you remember where you were when you 
qave this statement? 
A I was on the picr. 
2) Were you called from the joh? 
A Yes. 
% Where were vou called to? 
A In the office, the timabkeener's officer. 
a) What company? 
A Hellenic Lines. 
@) Vere vou working for Wellenic lines at this time? 
LN Yes. 
) Vihere were you called from? 
A From the shin. 
a) Did vou have a qang working? : 
A Pight. : 
a) Nid vou read this statement. hefore you sianed it? 
A Iie read it to me. 


THK COURT: We read it to vou? 
TUF WITTIRSS: He read it to me. 
o Tn what lanquade did he read it to vou? 


\ In Fnglish. 


a) After he read it to you what did vou do? 


1 siqned. 
iow much time altogether was snent talkina to rie. 
L575, sritina up the statement and sivgnina it hefore you wont 
baci to work? 
A Abont three-auarters of an hour. 
nN By the way, Pid Mr. Lynch dqive vou a copy of this 
statement -- 
A No. 
ny On the dav that it was taken? 
nN No. 
n I take it the only time you saw a cory of the state- 
menet again is when he served you with 4 Subnocna jnset thrs« 


last week? 


— 


A That’s all. 

NR. LORY: If your Nonor please, what I have to say 
at this particular point mav better he said ont of the presences 
of the jury. 

THE COURT: Step to the side har. 

(At the side har.) 

un. 6>LOAPY : Tf your Nonor please, the witness has 

indicated that he is called off the job, intervieweA at thea 


Hellenic Lines' office, his em lover, asked certain information 


the information supposedly is recorded, it is told to hir. that 


what he said is put down on this statement and he is aske? 


to 
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Sign it and he is sent hack to the job. 
tT suomit, vour Honor, the statement is taken uneer 
duress whether this is for a jurv to consider or not is 
up to your Honor, but at this particular point I feel the 


statement should not be adinitted. 


SE 2 SE 


THE COURT: Mr. Reid? 

MR. RETD: I think TI laved a sufficient foundation 
for the admission of this statement. 

THE coner; With what was added, frankly, in the 
last few minutes I would think that this statenent, which the 
witness has now testified was read to hin ana after it was reac 
to him he sianed it is properly admissible at this time. 


reeordingaly vour objection is overruled. 


MR. LORY: T except. 
(In open court) 
THE COURT: Defendant's Exhibit M is receivea and, 


Ms. Kruger, would you mark it. 


eee ee eee  eme e e  e 


(Nefendant's Pxhibit [— !s received in evidence.) 


Hm. RFID: If the Court nJease, I would like to read 


to the jury part of this statement. 


THT COURT: You may. If vou choose to read a Part 


ser 


of it then T will permit Mr. Lory imnediately following to read 
the portions you didn't. 


| 
HR, PRIN: In the interests of savino time I will real! 
| 


85a 


rq 35 Nattistaccross 
£t cakty. 

THE COURT: All right. 

MR. REID: “My name is Prantl Rattista and I live at 
19-37 GOth Street, Brooklyn, New York. I have have worked at 


the 57th Street Pier for about 25 years as 2 hatch boss. On 


or ahout January 9, 1974 I recall that my gancasayman, Anthony 
Napoli, received an injury ahoard one of the Hellenic Jines' 
ships. I 4@i? not see Anthony Napoli receive the injury, but I 
do know that he was working under danderous conditions hecause 
| 
it was snowing at the time of his injurv. Mr. Napoli slipped | 
| 
on a jiece of plywood which he had laved covn as a walkwav in : 
order to yive signals to the winchbman. “he plyvood was ale, 
| 
on ton of metal drums which were covered with snov and the ah 
wood hoard also aot covered with snow. Tt was snowing 
nost of the dav while we were working the shin and the .new ! 
would melt, becoming very slushy and slippery t have read o 
above and it is true. Frank Rattista, “Iovember 25 1974. 
Witness, R. Lynch." 
“ONTINUND CROSS RMAMINATION 
BY AR. RETO: 
oO ‘tow, Mr. Rattista, you spoke ahout the ship's forema 
Are vou talking about the stevedore foreman who comes dovwn 


aboard the ship; that's your boss, fen t Xe? 


A Yes. 
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MP. PEID: TL have no further anestions of this 
epeesrs " RXANLNATTON 
nr ee. 6 6LLORY: 


‘Ir. Rattista, who gives the stevedore foreman his 


/ Who gives the orders? 


(a) You aet the orders as a hatch hoss from vour steve- 


dore fe reman? 
A Pight. 


ra) Noes anybody give the stevedore forenan orders vith 


‘ 


resect to what is soing to hapnen with the shin? 


7 I think the company give the orders. The sunervisior 


of the company give the orders or the sunerintendant of the 


pier aives the orders. 


a) fir. Battista, do you know of vour own rnowledge 


whether anvhody from the ship talls to the stevedore foreman? 


A ia 2 

a) When a ship comes in is there a cardqgo stovaqe plan? 

hn Yes. 

a) Is this crarao stowade plan aiven to the stevedore 
foreman? 

A, Yes. 

nN Who gives it to the Steveeara foraman? 


137 Rathistsa-s irecet 

rhe ship's mate. 

Pr. trys Thank vou. 

THE COURT: Thank you very much, tir. Ratktista. You 
ire excused, 

(Witness excused.) 

THT COURT: Ladies and aentlemen -- 

MR. RETD: Just one more question, “our lonor, hefor 
he leaves. 

THE COURT: All right, Mr. Battista, would you retur 
for just one moment. Mr. Reid said he had one more muestion. 
rReAnK BATT IS TA, resuned. 


FURTURR 


RECROSS RYAATNATTON 


BY fit. RETA: 
(a) You worked with Mr. Hapoli for quite some time, have 
you not? 
\ IT worked with Napoli ahout tuo vears. 
n And you converse with him every day when vou work? 
AN When you work, yes. 
f. And you ‘have hecome quite friendiv, have you not? 


Mavhe not socially, but you are friendly bisinesswise? 

AN Only when we work. 

9 And vou would consider him a friend of your's, woulda 
vou not? 


Mk. LORY: Objection, vour Ionor. 
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A Well, evervbody is friends on the joh. 
MR. REID: Okay. 
THF COURT: Thank you, Mr. Battista. 
(Witness excused.) 
THE COURT: We will recess at this time. Ladies 


and gentlemen, as you leave the usual admonition will accompany 


you. PJease do not discuss this case with anvone between now 
. . ' 
and the time you return tomorrow mornina. Tn the event vou 
learn ahout this case from any source outside of the courtroon 
you are directed to report the matter to me at once. Please 
keep an open mind on all facets of the ease until the case has | 
P ; : i 
been conpleted and aiven to vou following ay charac. | 
The jury is excused. You are dicnected to return | 
to continue hearing this case tomorrow morning at 19:99 a.m. | 
Seed evening. | 
Pond 


(Adjourned at 10:00 a.m., July 30, 1975.) 
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ANTHONY NAPOLI 
Vv. 


HELLENIC LINES, LTD. 


July 30, 1975, 
19 A.M. 


(Trial resumed) 


{In open court, jury not present.) 

THE COURT: Good morning, gentlemen. Mr.Lory? 

MR. LORY: Ready to proceed. 

MR. REID: Ready to proceed. These are the diagrar-. 
T may be using them with this witness. Would you take a loot 
at them. I think you will see there is reaily no change 
between the two. 

THE COURT: You have furnished Mr. Lory, as 
I understand it, with some cargo stowage plans. You have 
a large plan, somewhat unwieldly in size, wnich relates to 
the Hellenic Destiny. 

MR. REID: It is the general arrangement plar, 
your Honor. 

THE COURT: Very well. Then I understand you ‘ave 
a smaller plan which you indicated was the general arrange- 
ment for another vessel, a sister ship. 

MR. REID: Yes. 

MR. LORY: Does it go to dimensions or just -ne 


general layout? 


a 
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MR. REID: The general layout. The scale is 
right here and it is just a. mathematical computation. 

THE COURT: It looks all right to me. 

MR. REID: My next question is do you have any 
objection if we put this in evidence for the edification 
of the jury? I think it will be some help to them. 

THE COURT: Let Mr. Lory look at it. 

MR. LORY: No objection, your Honor. The only 
thing, as far as that's concerned, I should like to have 
this cast marked. 

THE COURT: We will mark it for identification. 
If you want to call your client back to indicate that that’ 
the cast that was placed upon his arm at the Lutheran 
Hospital on January 9, 1974, and he has kept it in his 
custody, fine, if Mr. Reid wants that. If Mr. Reid does 
not object to its offer absent the witness being recalled 
I will leave it to him. 

MR. REID: I would rather he testify, your Honor 
because I really don't know where this came from. 

MR. LORY: I think he already testified to this 
court that he had the cast. 

THE COURT: I recognize that he has, but I thank 
it is only fair to Mr. Reid that he ident ify this cas 


as the one he testified about before. 
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MR. RFID: Let's mark this so we can save time. 

THE COURT: This is called a capacity plan did you 
say? 

MR. REID: Yes, it is shown right on the bottom. 

THE COURT: All right, B for identification 
is received in evidence, no objection. 

(Defendant's Exhibit B received in evidence.) 

MR. LORY: I don't know how you will mark it 
but mark it for identification. 

THE COURT: That is 5 for identification and 
I will call it the plaster cast. 

(Plaintiff's Exhibit 5 marked for identification. } 

MR. REID: As long as we are doing something like 
that, your Honor, I would like to ask the court to take 
judicial notice of the Safety and Health Reaulations for 
longshoremen. 

THE COURT: I am prepared to do that, but I am 
wondering, as I have listened to your presentations, whether 
each of you intends to rely on those requlations in this cas« 
Mr. Lory? 

MR. LORY: Yes,sir. 

THE COURT: You do? 


MR. LORY: Yes,sir. 


MR. REID: That's what he told me. That's the 
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reason I wrote the letter. 

THE COURT: All right, then I w’1ll take judicial 
notice. 

MR. LORY: Mr. Reid, will you concede on the 
record that Hellenic Lines, Limited is a member of the New 
York Shipping Association? 

MR. REID: I would not like to make the con- 
cession that broad, but they have access to the earninas 
which are reported of each longshoreman. 

MR. LORY: As stevedore they belong to the New 
York Shipping Association, do they not, Mr. Reid? 

MR. REID: I can't answer that question de- 
finitively like that. I can answer it this way, that as 
a stevedore they have access to the records of earnings 
of the longshoremen which are filed with the Association. 

THE COURT: Do they pay the contract wages that 
the Shipping Association negotiates with the ILA? 

MR. REID: I assume that they do, your Honor. 

I have never been asked that question before, but I assume 
they do. 

THE COURT: Because I would imagine that would be 
the prime reason for Mr. Lory's request for a concession 
so that he can show future wages. 


MR. LORY: I have something more in mind in 


AR KAR 
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I think if the fellow says I don't know about I will stop yor 

MR. LORY: And if no witness appears -- 

THE COURT: I will let you ask the question do you 
know about such and such a code. 

MR. LORY: Thank you. 

THE COURT: All right, Plaintiff's Exhibit 5 for 
identification is received with no objection. Is that correc* 
Mr. Reid? 

MR. REID: Ye:8, Sir, 

(Plaintiff's Exhibit 5 received in evidence.) 

THE COURT: So this morning we have received two 
exhibits without objection, the capacity plan, which is 
Defendant's Exhibit B, and the cast, which is Plaintiff's 
Exhibit 5. 

MR. REID: Your Honor, do you want to mark this 
longshore regulation in any way so it could be used in summa- 
tion or for any other purpose? 

THE COURT: I think it would be appropriate. I am 
taking judicial notice of it. It doesn't have to be marked. 

MR. REID: Do you want to make it a Court Exhibit i? 

THE COURT: All right. Then it won't be ascribed 
to one or the other of you. We will call that Court's Exhibit 
oe There is no objection, right, Mr. Lory? 


MR. LORY: Right,sir. 
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THE COURT: Very well. 

(Court's Exhibit 1 received in evicence.) 

THE COURT: Is that satisfactory, gentlemen? 

MR. LORY: Yes, sir. 

THE COURT: I will make that also a joint offer, 
if that's satisfactory. 

THE COURT: Mr. Lory? 

MR. LORY: Yes,sir. 

THE COURT: Very well. 

All right, I think we are ready now to proceed 
to the last matter which we had open. I understand that 
the next witness it may have plaintiff proposes to call ‘s Sal- 
vatore Mignano. 

MR. REID: It just occurred to me, your Honor, 
to further simplify the proceedings, I had used in cross- 
examination of the plaintiff a diaqram which we prepared on 
examination before trial. I had it marked as an exhibit. 
I would like to offer that now. 

THE COURT: That is A for identification, I believe. 

MR. REID: Yes. 

THE COURT: You show it to him and he indicate‘ 
an X in a certain place. Show it to Mr. Lory and if there 


is no objection at this time-- 


MR. LORY: No objection. 
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THE COURT: It is received, then. 
(Defendant's Exhibit A received in evidence.) 
THE COURT: Is there anything else, then, hefore 
we proceed to the next matter? 
MR. REID: I don't believe so, your Honor. 


THE COURT: Mr. Lory, is your next witness Mr. 


Mignano? 

MR. LORY: Yes,sir. 

THE COURT: Salvator2 Mignano, please. 
SREVAR TORS MIGNAN O, called as a witnes:, 


having been duly sworn, testified as follows: 

THE COURT: Mr. Lory, is the application of tu...: 
plaintiff that the testimony of Mr. Mignano be presente 
through an interpreter in the Italian language? 

MR. LORY: The witness has so requested and I have 
so arranged, 

THE COURT: Mr. Reid, is there any objection on your 
part to this procedure? 

MR. REID: Yes, your Honor. 

THE COURT: Do you wish a voir dire on the subject? 

MR. REID: Yes,sir. 

THE COURT: You may proceed. 


MR. REID: Without the presence of the jury? 


a 
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THE COURT: Yes. Let the record note that the ‘ury 
is not present and I will have you conduct this voir dire out- 
Side of their presence. 


VOIR DIRE EXAMINATION 


BY MR. REID: 


Q Do you pronounce your name Mignano? 
A ignano,. 
QO If I don't get it with the right nasal inflect 


please excuse me. 


Where were you born, sir? 


A In Italy. 

Q In what year? 

A 1949, August 6th. 

Q When did you come to the United States? 

A I come in 1966. 

Q When you came to the United States how old were you:;’ 
A Excuse me? 

Q How old were you? 

A 26. 

Q Where did you take up residence when you came to 


the United States? 


A Where I am living? 


Q Yes. 


A The first time in the Bronx . 
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Q In the Bronx. 
Did you make an application for American citizenshir 
A Yes. 
Q Did you have to go down to an Immigration hearing; 


they called you down and they spoke with you? 

A I don't know what you mean. 

Q Were you given any papers to read over and sign 
concerning where you were born and your declaration tc pecome 


a citizen? 


A Yes. 

Q Was that in the English language? 

A Yes. 

Q You were granted your citizenship papers? 

A I got them. 

Q Do you drive an automobile? 

A Yes. 

Q Do you hold a New York State driver's license: 

A Excuce me? 

Q Do you hold a driver's license issued by the State 


of New York? 

A Yes. 

Q When you went down to make an application you 
had to fill out some papers? 


A Somebody filled -- the agency filled it out 
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A 


Q 


license? 


stop? 


$3 A 


Q 


Was it in English? 

Yes. 

Did you reat it over? 

I don't read very well. 
Well, did you read it over? 
No. 

But you signed it? 

I just signed it. 


Did they give you a test when you took your driver 


Yes. 


They had such words as various signs with the word 


Yes. 

And you read that? 

Sure, of course. 

And that was in English? 

They got a sign in Italian, too, stop. 


You mean to say that the test that you were given 


was one in Italian? 


A 


Q 


ae) 


A 


No, in English. 


Also on this test that they give you they have 


other signs like caution? 


I don't understand that word. 
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Caution, c-a-u-t-i-o-n, caution. 
I never saw that. 


Right of way? Was that one of the questions or 


signs that you saw were underneath it, right of way; do you 


remember that? 


A 


@) 


A 


Q 


A 


Q 


No. 

When did you get your license, how many years aqo? 
In the year 1970. 

About five years ago? 

I think so. 


There were certain questions that they gave you 


in an application form which was in English, was there not? 


A 


0 


A 


.e) 


A 


Yes. 

And you had to answer those yes or no, some of them? 
Yes, but the automobile school, it was in Ital-an. 

I didn't hear you, sir 


I went to an Italian auto school and they fill 


it out for me. 


9 


Didn't they ask you whether vr not you have read 


the above and it was true or words to that effect when veu 


were making your application? 


A 


Q 


T don't understand. 


When you took the paper -- first you had to maxe 


out an application, riqht? 
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A Yes. 
Q And the application was in the Enaglish language? 
A Yes. 
Q And you made out the application? 
A I no make it out. 
Q You didn't make it out. 


Then after you made out the application you were 


given a test in English, were you not, a written test in 


English? 
A Yes. 
Q And you answered the questions? 
A Yes. 
Q On the basis of your answers you were issued your 


driver's license? 


A I don't know. 

Q Well, you got one, did you not? 

A Yes. 

Q Do you recall a New York n2wspaper? 

A No. 

Q You have never read a New York newspaper? 
A No. 

0 At any time in your life? 

A No. 

Q Have you ever picked one up to look ati? 


1Ola 


A I am not interested. 
MR. REID: Would you mark this, please, as the 
next exhibit. 
(Defendant's Exhibit F marked for identification.) 
1) I will now show you Defendant's Exhibit F for 
identification and I will ask you whether or not you can 


read what's in big print in the middle of the page. 


A Nursing probe calls Rocky. 

Q Now would you read down what's on the bottom. 

A MAC-Beame agreement. 

QO Can you read up here at the top, what this is? 

A The New York Post. 

Q And what about over here on this side on the top? 
A Trash pickups another conscious. 

Q Change. 


MR. LORY: May the record show that what reading 
he is doing is about third grade level the wav he is pronounc:: 
his words? 
THE COURT: I would suggest that I am not about 
to grade his reading, but I have observed that he has some 
familiarity with the printed word. Let's say that. 
Q I will show you on page 2, can you read this up 


there? 


A I no can read this one. 
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Q They, t-h-e-y,. 


A All feel like a million. 


Q Can you read this here on page 3? 

A City’s plan -- that's wages freeze fire hike, 
Q Fair hike, 

A I am not familiar with that. 


Q You get a withholding slip when you are paid 


your wages, do you not, a W-2? form for income tax? 


A Yes. 

Q And it has your wages on it, does it not? 
A A friend of mine fills it out. 

Q You look it over before you give it to your 


friend to fill out, do you not? 
A No, I don't. I don't understand. 
MR. REID: Your Honor, I don't want to delay 
this but I just wanted to ask him two or three more questions 
THE COURT: All I am anxious to determine now is 
whether he should proceed to orally testify without an 


interpreter. I do not want you to conduct a voir dire or 


a pre-cross-examination on his reading ability. I have given 
you considerable latitude. I am prepared to rule now on 
the question of the voir dire. 

MR. REID: All right, your Honor. 


THE COURT: If you have further questions you may 
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ask them because I am going to permit Mr. Lory before 
I rule to ask any questions he wants to ask, 
MR. REID: I won't ask any further questions, 
except this one, your Honor. 
THE COURT: Yes, 
Q Yesterday or Monday in the courtroom you and 
I sat back over in the corner? 
A yes, 
Q We spoke in the English language? 
A Yes, but -- 
Q Please, And we Spoke about Mr. Napoli's injurv? 
A Excuse me, 


Q We spoke about Mr. Napoli's injury, his accitent? 


A Yes, 

Q We talked for a few minutes, you and I? 

B Yes, 

Q And we conversed in the English language? 
A Yes, but I don't understand everything. 


MR, REID: I have no further questions. 
THE COURT: Mr. Lory. 
VOIR DIRE EXAMINATION 
BY MR. LORY: 
Q Mr. Mignano, did you have a newspaper with you 


when you came to court? 
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A No, just an Italian paper. 


Q That's a newspaper. 
A yes, 
Q Where is that? 


A Mr. Napoli has, 


Q Is this the paper that you had with you this 
morning? 
A Yes. 


MR. LORY: If your Honor please, for the record, 
if I may, Mr. Reid, a copy of Il Progresso, the Italian- 
American newspaper for, if I can translate from Italian 
to English, Wednesday, the 30th day of July, 1975, which 
is written in Italian. 

THE COURT: Is that today's newspaper? 

THE WITNESS: Yes, 

THE COURT: And you brought it with you today? 

THE WiTNESS: Yes, 

THE COURT: That will be marked for identification. 
That will be 6. 

(Plaintiff's Exhibit 6 marked for identifica- 

tion.) 
Q Mr. Napoli, when you made application for your 


citizenship did you make out the application yoursel£? 


A No. 
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Q Did you have help doing it? 

A yes. 

Q Who helped you? 

A The travel agents. 

Q Did you have to take a test, a written test in 
order to get your citizenship papers? 

A I don't think so. I don't renember, 

Q In order to qualify for citizenship you had to 
be able to read and write a language, isn't that so? 

A Yes. 

Q What language did you read and qualify in? 

A I don't understand that question. 

MR. LORY: I withdraw it. 

Q Mr. Mignano, when you drive a car you come upon 
certain road signs, isn’t that so; when you drive a car 
there are signs on the road? 

A Yes, 

Q And these signs each have an individual shape? 

A Yes, 

¥] Like if you come to a yield sign it is trianqular, 
if you come to a stop sign it has eight sides to it? 

A I don't know. I just look at the sign. I don't 


know the shapes, 


Q Okay. 
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MR. LORY: That‘s all, your Honor. 

THE COURT: The court will direct that the witness 
be questioned in English until such time as it would appear 
to the attorneys who may then make an application or to 
the court that he is unable to testify in that language. 

At that point we will swear the interpreter, who is available, 
and if necessary he will interpret, but the court's ob 
servation of the witness, listening to his answer to both 

of your questions, leads me to conclude that here I 

have a young man who has lived in this country for nine 
years, has worked in this country, holds a driver's license 
and although I would ceineininks his primary facility is It.ulian 
he is sufficiently conversant with the English language 

to respond to questions in that language. However, if 

there comes a time when he appears to me or to you, either 
of you, to be unable to understand a question and an ap- 
plication is made for the interpreter to be utilizei, I will 
consider the application at that time. Thank you. 

You may step down, Mr. Mignano. 

(Witness excused.) 

THE COURT: Miss Crueger, bring in the jury now. 

(Jury present.) 


THE COURT: Good morning, ladies and gentlemen. I 


want to apologize for the delay. We have bem here in the 
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courtroom and have been taking care of some matters in 
this case which required attention and I determined that 
rather than bring you back for a couple of minutes and 
then send you out and bring you back and then send you out 
again, it would be better if we take care of all the legal 
matters that were required to be taken care of outside the 
presence of the jury at one time, We have now done tha~ 
and I intend that we proceed now with the trial before you 
ladies and gentlemen, 

If you recall, we are still on the plainti.“'s 
case, Mr. Lory, you may proceed, 

MR. LORY: If your Honor please, may I slow 
the jury Plaintiffs. Exhibit 5, which is the cast that was 
earlier spoken of. 

THE COURT: Yes. 

MR. LORY: It is in evidence and if you want 
to handle it. 

(Plaintiff's Exhibit 5 handed to jury.) 

MR. LORY: If your Honor please, I call S: vatore 


Mignano, 


SALVATORE MIGNAN QO, called as a witness, 
having been duly sworn, testificd as follows: 


DIRECT EXAMN ATION 
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BY MR. LORY: 


Q Mr. Mignano, what is your occupation? 


A Longshoreman,. 
Q How long have you been a longshoreman? 
A Nine years, 


Q Were you born in the United States? 


A No. 
Q Where were you born? 
A Italy. 


Q When did you come to the United States? 

A Excuse me? 

Q When d’d you come to the United States? 

A In 1966, 

Q Are you a citizen? 

A Yes. 

Q Since you have been in the United States have 


you always worked as a longshoreman? 


A Yes. 
Q Now, do you have a particular job as a longshoreman’ 
j A Deck man. 


Q Do you belong to a gang? 
A Yes. 


»* Q Whose gang do you belong to? 


A Battista's ang. 
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January? 
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Did you belong to this gang in 1974, in 


Yes * 


And were you a member of that gang on January 9, 


Yes, 


Mr. Mignano, have you ever in your career as 


a deck man worked as a gangway m n? 


A 


Q 


must work 


I don't understand that question. 


Are there times when you are a deck man that vou 


as what you call a gangway man? 
Yes, 

The signal man? 

Yes, 

Did you ever do that? 


Yes, 


When ycu do that where do you station yourself? 


Where I stay? 

THE COURT: Where do you stay. 

Yes, where do you stay. 

Off the -- I can't explain it in English, 
Do the best that you can. Where do you stay? 
MR. LORY: May I lead or suggest? 


THE COURT: You may lead in this area, 


A Ade 
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Yes. 
You can start working cargo. 
Yes. 
Do you know Antonio Napoli? 


I know him from the work. 


Does he belong to the same gang that you belong to 


Yes. 

What's his job in the qanq? 

Deck man. 

Who is your hatch boss? 

Battista. 

Was that the man who was here yesterday? 


Yes. 


Was he your hatch boss on January 9th of 1974? 


I think so. 

Vere you there when Mr. Napoli got hurt? 
Yes. 

Was he the hatch boss on that day? 

THE COURT: Battista that is. 

Oh, Battista? 

Yes. 


Yes. 


Do you remember what the weather was on that da’? 


That day it was snow. 
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0 Was it snow when you went to the pier when you 
left the house and went to the pier was it snowing? 
A Yes. 
Q And did it continue to snow from the time you left 


the house until the time that you got tc the pier? 


A Yes. 

Q What time did you get to the pier? 

A About a quarter to 8. 

Q Now, during this voyage of this ship which ha~ been 


identified in this trial as the Hellenic Destiny, did you 


work on the ship any day before this particular day? 


A Yes. 

Q How many days before did you work on it? 

A I don't know. About two or three days. I don't 
remember. 

0 De you remember the first day you went aboard 


the ship during this trip? 
A No. 
12] All right, you arrived at the pier at a quarter of 


8 you said. Was that Pier 57? 


A Yes, $7. 

18) Now, when you arrived at the pier where did you go” 
A We waited until they blew the whistle. 

Q I veg your pardon? 


ie 
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A I waited until the boss called us. 
0 Did you say something about a whistle? 
i ‘ THE COURT: Yes. 
MR. LORY: I just wanted it 7m the record. 


THE COURT: In this context, blowinc the whistle 
means it is time to start working, is that right? 
THE WITNESS: Yes. 
Q When the whistle blew where did you go? 


A We checked in and stad by. 


1) Stand by, what does that mean? 
A No work. You know, we stay on the docks. 
a] You wait there? 
| A I wait there. 
: Q Where did you wait, on the ship or on the dock? 
A On the dock. 
QO Did there come a time when you were told to go 


aboard the ship? 
A Excuse me? 
0 Did there come some time when somebody told you 
to go aboard the ship? 
A About 11 o'clock. 
.@) Somebody told you go aboard the ship at 11 o'clock, 


is that what you are saying? 


A Yes. 


XR 
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A We went to the number 5 hatch. 
Q Did there come a time ‘vyhen you passed out from 


underneath the ceiling of the midship house? 
You come aboara the ganqway. 
A Yes. 
(@) For a while there is a passageway with the roof 


over your head? 


A Yes. 

Q That's the midship house. 

A Yes. 

ce) Now you step outside of that and you are out in 


A Yes. 

Q Did you do that? 

A Yes. 

1) Did you dre that on the inshore side of the ve_.1? 
A The inshore side. 

Q When you stepped out onto the open deck what was 


in front of you; was that hatch number 4? 


A Number 4. 

1) Did you look at the deck when you stepped out? 
A It was steel drums. 

.@] Where were the stvel drums? 

A Between number 4 and 5. 
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Q Was there any distance from where the steel drums 
began -- in other words, as you come out from under the roof 


of the house -- 


A Yes. 
QO Was the open deck between you and where the drums 
started? 


MR. REID: We are getting into a crucial area, your 
Honor, and I would appreciate it if he wouldn't lead the 


witness now. 


THF COURT: Yes, after this question I would suggest 


it, 
MR. LORY: I agree. 
Q Do you understand what I am saying? 
A Yes. 
Q When you stepped out was there an open area of deck 


from that point to where the drums started? 


A Until -- yes. 

Q Tell us what you saw with respect to that area. 

A I don't understand the question. 

Q Was anything there? 

A There was drums, I don't know, from number 4 to 
number 5. 

Q From the house to where the drume were was there iy 


anything on the deck in that place? 
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A 


Q 


A 


1@) 


A 


but I don 


Q 
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Snow. 
How was this snow? Tell me what you saw? 
What do you mean? 
Was there snow all over the place? 


I can't remember very well because there was 


't remember if it was all over. 


How deep was the snow there? 
About two, three inches. 


Was it two, three inches from the rail to as 


far as you can go to the other side? 


A 


0 


was there 


A 


drums? 


the drums. 


I think so. 

What did you do then? 

We go to work. We go on top of the drums. 
How did you go on top of the drums? 


We got two or three steps. 


S°10W, 


When you got to the top of these two or three steps 


anything on top of these drums? 
There was plywood there. 

THE COURT: Plywood? 

THE WITNESS: Yes. 


THE COURT: And that was laid down on top of 


the 


THE WITNESS: Yes, that was laid down on tr of 
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Q Mr. Mignano, you told us that you went up on top 
of these three steps, you climbed these three steps and there 


was plywood there. 


A Yes. 

10) ow, tell us where this plywood beaan and where 
it led to. 

A It began from number 4 where the drums start until 


they finish all the way in the back of number 5. 
0 What was the weather at this particular time? 
A When we go on the ship? 


THE COURT: Yes, at about 11 o'clock. 


Q When you came out at about 11 o'clock what wa« the 
ather? 
A It stopped snowing. 


(9) Was there anything on this plywood? 

A There was snow. a 

Q Was the snow even on this plywood, the two, three 
inches that you said before, or was it something different? 


A I think it was a little less. 


Q And then you went to number 5 hatch? 

A Number 5 hatch. 

Q When you got to number 5 hatch where did you go? 
A I go to the winches. 


Q Did you do anything before you went up on top 
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of the winch? 


A 


0 


0 


No. 

What was Mr. Nanoli's job that day? 

Gangway man. 

Where was he supposed to station himself? 

The after end of the number 5 hatch. 

Was there open deck there that he could stand on? 
MR. REID: I object. 

THE COURT: Yes, sustained. 


Was there anything present on the deck in the 1 


place where Mr. Napoli had to station himself? 


MR. REID: I object to the form of the question, 


THE COURT: Sustained. It is leading and I must 


ask you to rephrase it. 


Q 


MR. LORY: All right. 


Describe the area of the deck where Mr. Napoli 


had to station himself to do his job as the gangway man? 


MR. REID: I object to that. 

THE COURT: Sustained, Had to station himself 
Did ycu see where Mr. Napoli was standing? 

He was standing on top of the drums. 

Was he standing on the drums themselves? 


Excuse me? 


What was under his feet? 
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MR. REID: Leading,please. 

THE COURT: Well, I don't consider that leading. 

THE WITNESS: Can I answer? 

THE COURT: Yes. 

A I saw the snow, but I didn't see if there was some- 
thing else. 

THE COURT: Was there any plywood near where he was 
standing? 

THE WITNESS: I no see it. 

THE COURT: In other words, you are now testifying 
that from where you were you saw Mr. Napoli standing on the 
drums; that's your testimony. Now, if you want to add io 
that go right ahead. 

A I saw Mr. Napoli on top of the drums, but I don't 
see if there was plywood or something else there. 

MR. LORY: I couldn't hear the answer. 

THE COURT: All right, let's have the reporter renea 
et. 

(Record xead.) 

12) Yeu proceeded to the winch deck between number 4 
and number 5, is that corre ct? 


A Excuse me, I don't understand that cuestion. 


Q Is there a place where the winches arelocated i2tween 


number 4 and number 5 hatch? 
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A Yes. 
Q And where the controls are located? 
A Yes. 
Q Where is that? 
A The thing is forward of the ship,the hatch. . 


MR. LORY: If your Honor please, at this particular 
point I would request the use of the interpreter. 
A I don't know. 
THE COURT: You have the diagram of the ship if 
you want to use it. He can show you and you can show the 
jury if you wish. 


MR. LORY: Let me try it this way. 


7 Q Mr. Mignano, is there a deckhouse between number 4 
: 
| and number 5 hatch? 
A A deckhouse? What do you mean deckhouse? 
Q I show you Defendant's Exhibit B in evidence. 
| 


MR. LORY: Ladies and gentlemen, it is a diagram 
of the ship. 

THE COURT: Actually, ladies and aentlemen, if you 
ever do see this it indicates at the top that it is a diagra™ 
of a ship called the Hellenic Splendor, but it has been agree 
that the Hellenic Splendor is a sister ship of the Hellenic 


Destiny and though we have a very large plan available of 


the Hellenic De-tiny it would appear thet this sma!ler : in 


A 
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substantially represents the Hellenic Destiny, which is, as 
I say, a sister ship of the vessel which is pictured here. 

Now you have Defendant's Exhibit B in evidence in 
front of you. 

MR. LORY: He is pointing to a masthouse that is 
between number 4 and number 5. 

Q What do you call this, Mr. Migqnano? 
A That's a platform or something. 

THE COURT: A platform. All right. 

Now, am I correct, sir, that there is a platfo-m 
between the number 4 and the number 5 hatch; is that correct? 

THE WITNESS: Yes, 

THE COURT: And in the middle of that platform 
is a mast, is that right? 

THE WITNESS: Yes. 

THE COURT: And also attached to that mast are booms. 

THE WITNESS: Booms, yes. 

THE COURT: Are the winches which you were to 
operate located on that platform? 

THE WITNESS: Over there. 

THE COURT: Indicating right on the platform. 

So when you came out of the deckhouse and wen*+ 


to the number 5 hatch did you climb up on that platform? 


THE WITNESS: Yes. 
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MR. REID: Your Honor, could we use a pen and 
extend a line out and mark a W so the jury can see that? 

THE COURT: All right. Would you take the pen 
from Mr. Reid and put an M for your name, Miqnano, where you 
stationed yourself to operate the winches. Put an M there. 
The witness has indicated and M,. 

Ladies and gentlemen, this plan will be available 
if you wish it, either now or when you go in to deliberate, 
and he has indicated by the letter M his initials where he 
stationed himself and it appears that he stationed himself 
on a small platform between the number 4 and the number 5 
hatches. 

Mr. Lory has now handed the exhibit to the jury 
ard they will have the opportunity now to see it for themselv:, 
QO Now, is it fair to say, Mr. Mignano, that your 
station, to perform your job duties, was on a platform betwee: 

the number 5 and the number 4 hatches? 

A Yes 

.@) And your place of work was at the after end, the 
side closest to the back of the ship on that particular plat- 
form? 

A I don't understand. 

.@) The platform has a front side and it has a back 


side, does it not? 
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stationed 


A 


to work? 


Q 


{22a 


Mignano-direct 
Yes. 


You have indicated on the diagram that you have 


yourself on the back sie of that piatform. 
Yes. 
THE COURT: Were you facing the number 5 hatch? 


THE WITNESS: Yes. 


THE COURT: And that was the hatch you were going 


THE WITNESS: Yes. 


At your station where you are facing aft towaras 


the back of the ship, in other words, to do your job you 


. would also be looking aft, isn't that so? 


A 


Q 


Yes. 


And Mr. Napoli, his station where he was working. 


that was also aft of where you were? 


A 


Q 


you see down in the hatch underneath of where you were standino”® 


A 


Q 


A 


; a) 


number 


about? 


4 


Yes. 


From where you were operating those winches couid 


Yes. In the square, yes. 
In the square? 
Yes. 


Is there a cargo stowage area in the wing towards 


he under you? Do you understand what I am talking 
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A Number 4 hatch? I don't understand. 
Q Mr. Mignano, you are standing here. If I may, 


yu have a rail ir front of you. 
A Yes. 
Q Is there a cargo stowage space underneath your 


feet and behind you in the number 5 hatch in the wings? 


A Yes 

Q From where you are stationed could you see that? 

A Down under me, no. 

0 Were you operating the winch at the time Mr. Napoli 
got hurt? 

A Yes. 

0 Had you moved any drafts of cargo before that time? 

A I think two or three, something like that. 

0 And from where you were on top of the winch platform 


could you see -here Mr. Napoli was standing? 


A Yes. 

Q Could you see on what he was walking? 

A I don't understand that part. 

Q You say where Mr. Napoli was? 

A Yes. 

0 How high is this platform that you are talking abou* 
A About eight or nine feet. 


18) And you are how tall? 
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A Five, five. 
Q So would it be fair to say that you were about 


14 feet above the deck? 


A Maybe. 

Q And these drums of deck cargo, how tall were those? 
A The drums are three feet. 
Q So would it be fair to say that 11 feet below 


where you were was this area of drums? 


A Yes. 

Q And from there could you see where Mr. Napoli was 
working? 

A Yes. 

Q What did Mr. Napoli have to do, where did he have 


to go, what did he have to do? 
MR. REID: Objection. 


THE COURT: Sustained. 


Q What did you see him do? 

A He has got to give a signal. 

0 Where was he when he gave signals? 

A On top of the drums. 

Q What was he walking on? 

A I don't know. ; 
'@) Was there anything on these drums that you could waiab 


A There was snow. 
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Did something happen to Mr .Napoli? 
He fell down. 
Where was he when he fell down? 
On top of the drums. 
Did you see him fall? 


I saw him on top of the drums because I looked down 


yn the hatch, 


please. 


see? 


A 


Q 


THE COURT: Mr. Recorder, would you read the answer 


(Answer read. 


Now, when you looked down on the hatch what did yo: 


What do you mean? 

What did you see? 

In the hatch? 

You said you saw Mr. Napoli, right? 
Yes. 

At the time that he got hurt. 

Yes. 

Is that what you said? 

Yes. 


Because ,0u looked dew. at tie hatch. When you 


looked over there what did you sce? 


A 


I have to pril t draft and send him on the dre 


a 
« 
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Did you see Mr. Napoli actually fall? 


I don't see because at that parti- 


cular time I took a draft from the hatch and sent it to the 


dock and then I took the draft -- put him on the pallet and 


send it down. 
THE 
Mr, Napoli? 
THE 
TUE 
THE 
I go down and I 
me. 
THE 
heard him call? 
THE 


THE 


COURT: 


WITNESS: 


Did there come a time when you saw 


When he called me. 


COURT: He called you? 


WITNESS: 


call the 


COUPT:So 


WITNESS: 


COURT: 


stopped the winches? 


For help. I leave everythine and 


hatch boss and the other men tc help 


you didn't see him fall, but yes 


Yes. 


And when you heard him call vou 


THE WITNESS: Yes, 
THE COUR’: And you went down to help him, is «hat 
Yr! 
THE WITNESS: Yes, yes. 
Q When you went down from the platform you had to 


go down a ladder, 


A Yes. 


isn't that so? 


‘re 
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Q From the ladder what did you step on top of? 

A Drums. 

(@) Where did you go from there? 

A I went where Mr. Napoli was. 

Q What did you walk on? 

A Oh,on the -- it was plywood. 

Q You walked on plywood from the ladder to where 
Mr. Napoli was? 

A Yes. 

0 When you got there, with respect to this plywood 
what did vou see? 

A I don't remember because on the particular time 
Tt ean" € a0. 

Q Did you see plywood where Mr. Navoli was walking? 

A I don't remember. 

(9) Where was Mr. Napoli? 

A On top of the drums in the after end. 

Q Then what happened? 


By the way, answer this question first, please, 
Mr. Mignano. When you discharge cargo the draft as it moved, 
did it move in front of Mr. Napoli or behind Mr. Nanoli? 
That is a bad auestion and let me withdraw it and rephrase it. 
When the cargo moves across the deck was Mr. 


Napoli stationed further back on the ship or Tore forwar 
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on the ship from where the cargo passed the deck? 


A 


QO 


A 


oO 


direction you were the draft would pass in front of him? 


A 


the deck was he looking at you or looking away from you? 


has to give 


me and him. 


0 
Did vou see 


A 


Napoli was, 


He was in front of me. 
He is in front of you? 


In the frort of the draft. 


So if he was looking aft, looking in the same 


No, no. 


THE COURT: When Mr. Napoli was stationed on 


THE WITNESS: He was looking at me because te 


me signals. 


THE COURT: He looked at vou? 


THE WITNESS: Yes. And the draft goes between 


THE COURT: Thank you. 
THE WITNESS: Thank you. 


MR. LORY: Thank you, Judge. 


When you got to Mr. Napoli what did‘you see? 


anything? 
i don't -- 
THE COURT: When you came .-wwn 
was he standing or was he lying 


THS WITNESS: He was lying down. 


What did you dc then? 


to where Mr. 


down? 
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THE COURT: Just could I ask one question? 
MR. LORY: Please. 
THE COURT: What, if anything, was he lying on? 
THE WITNESS: I don't remember because at that 
time we got help. 
THE COURT: You don't know? 
THE WITNESS: I don't remember. 
Q Did you do anything for Mr. Napoli at that point? 
A Yes, we called -- we bring one pallet on the 
deck, we put him on the pallet and we send hii on the dock. 
| 19) Were you using pallets to discharqe the cargo 


from the number 5 hatch? 


A Yes. 

Q So the pallet bridle was already on the hook? 

A Yes. 

Q And if I may lead for the moment, with Mr. Reid's 


permission, a pallet bridle is an instrument with four wires 
hanging down and two bars that slides into the open end of 
the sandwich of lumber. That's the best way I can describe 
it. You have got four by fours or two by threes in line on 
top of which they put boards one after the other with a space 
between on both sides. The ends are open like a U and the 


bridle slides right in. As you take the strain it sauee; 


in and carries. Mr. Reid? 
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MR. LORY: 
MR. REID: 
MR. LORY: 
Q Was Mr. Nap 
A Excuse me? 
(@) Did you put 
A No, because 
12) Because you 
A Yes. 
Q And you put 
A Yes. 
Q Then what d 
A I don't kno 
Q Did you con 
A For @ 2226) 
(@) For how lon 
A About until 
0 And then wh 
A They, send m 


» Mr. Mignano 
some time after this ac 
accident? 


A 
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No objection. 

Objection or no objection? 
No objection. 
Thank you. 


Oli placed on this pallet? 


Mr. Napoli on the pallet? 


the other men put him on the pa-iet. 


had to go back to the winch? 
him “own on the dock? 


id you do? 
w. They brought him to the office 
tinue t’ work? 
e while, I think, yes. 
g? 
11:30 after it started snowing again. 
at happened? 
e home. 
, did somebody come around to see you 


cident and talk to you about this 
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Did you tell him what you knew about the accident? 
I told him what's happened. 


Did you have a conversation with this man when 


you told him what happened? Did he ask you questions and 


did you give answers? 


A 


‘@) 


Yes. 


Was this conducted in the English language or 


in some other language? 


A 


Sometimes in English and the rest in Italian 


because I don't understand -- two yertrs at» I don't understané 


very well. 


Italian. 


and each of 


sometimes? 


He talked to me in Ita:siai. an I answered in 


THE COURT: In other words, you snoke with nin 


you spoke in English sometimes and in Italian 


THE WITNESS: Yes. 

By tre way, do you read English? 

No. 

Do you read any newspapers? 

Just the Italian paper. 

MR. REID: I didn't hear that. 

THE COURT: Just the Italian paper. 

After ,you spoke to him did he do something? 


He read what I say and after I sicn. 
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Q Let's go slow. Did he do something with the in- 
formation which you told him? 
THE COURT: Did he write it down? 
THE WITNESS: Yes, he write it down. 
Q After it was written down did he show it to you? 
A Then he read it to me back and after that I signe. 
MR. REID: I didn't hear. 
THE COURT: He read it to me back and after that 


I signed. 


P, Q Do you know who that person was who came over to 
talk to you? 
A I think it was -- I don't know the name, but him. 
THE COURT: Indicating the maw’ eiteine in the 
> 


front row next to Mr. Amarante? 
THE WITNESS: Yes. 


THE COURT: That is Mr. Robert Lynch for the 


record. 
MR. LORY: Your Honor has a good memory. 
Q Did he give you a copy of this paper after you 
signed it? 
a A No. 
Q Now let me ask you this, Mr. Mignano. This plywce-? 


that was on this deck cargo of drums on this ship on this dav. 


do you know who put the plywood there? 
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cross om 

A I don't know pecause we see it there already. 

MR. REID: I'm sorry, I don't understand. 
THE COURT: As I understood it je saod as fac 
as he saw he didn't know because he saw it there already. 

1) Do you know who provides and supplies plywood 
to a ship when it is needed? 

MR. REID: I object to that. 
THE COURT: Sustained. If you want to ask about 
the Hellenic Destiny of course you may. 

Q While you were abord this ship on this day 
before Mr. Napoli had his accident did you do anything with 
the plywood that was on top of these drums? 

A No. 

Q Did you see any other longshoremen do anything 
with the plywood that was on top of these drums? 

A I don't think so. I don't remember. 

Q Well, did you -- 

A I don't remember. 

MR. LORY: Mr. Reid, you may inauire. 
CROSS-EXAMINATION 
BY MR. REID: 
Q You have been in the United States for nine vears 


A Yes. 


ARR 


Q Did you work during that period cf nine years as 
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a longshoreman? 
A Yes. 
Q When you arrived in this country you first lived 


up in the Bronx? 


A Yes. For about five or six months. 
: 9) Have you always worked over on the waterfront in 
cate Brooklyn? 
A I don't understand that. 
Q Have you worked on ships in Brooklyn? 
A Yes. 
Q Most of the time? 
‘ A Yes. 
Q Did you apply for United States citizenship? 
A Yes. 
1) When you applied for United States citizenship 


were you given any papers in English to read over and to sign? 
A In the court or where? 
THE COURT: At the Immigration. 


A Oh, at the Immigration. Thev asked me questions 


and you answered their auestions? 


THE WITNESS: Yes. 
THE COURT: Was this on a piece of paper or did 
someone talk to you? 


THE WITNESS: No, they talked to re. 
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9) Well, did they qive you any paper in Enqlis’ ? 
A No. 
0 None at all? 
A None at all. 
9 Did you attend any classes or school held by 


the Immigration Department? 
A Excuse me, I don't understand. 
Q While your citizenship application was pendi .q 
did you go down to a school or class where the people taxzcht 
you something about Amer‘can citizenship? 
A I don't understand that. 
@) Between the time vou filed your application 
for American citizenship until the time that vou got your 
citizenship papers did you in between that time come up to 
the courthouse, either or in Brooklyn, New York, and talk 
with the Immigration officials about citizenship or becoming 
a citizen? 
A Not because I fill out the application in the agenc 
THE COURT: At the travel agency, he helped you? 
THE WITNESS: Yes. He helped me fill it out 
because I can't read. 
Q And that was in English? cae 


A Yes. 


THE COURT: Did you ever go to the Imrnigqrat: + 
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office at 20 West Broadway in New York here? 
THE WITNESS: Yes, but not for me, for my father. 
THE COURT: In any event, neither at the Immi- 
Gration office or here or at any courthouse were you given 
anything to read? 


THE WITNESS: No, 


Q Now, do you hold a driver's license? 

A Yes. 

Q That's a New York State driver's license? 

A New York State, yes. 

Q Did you receive any questions ir Enelish to 


read and answer? 

A Yes. 

0 During the test tl it they qave they had certain 
signs for you to recoqnize in the English lanquaqe, like 
stop, isn't that so? 

A Yes, but -- 

MR. LORY: Tf your Honor please, the signs have 
a configuration which is also a point of recognition. 

THE COURT: Yes, it is true. We haven't heaun to 
adopt what they call the international road signs. 

Q You recognize the word stop when vou drive down 
the street, do you not? 


A Yes. 
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QO When you co''e up to a stop sign you see the 


word yield, y-i-e-l-d, you recognize that, don't you? 


A ’ ‘Ss one way. 
Q No, yield, 
A I don't know. 


MR. LORY: Mr. Reid, the sign is triangular. 
Q rou can read the sign which - ys one way? 
A Yes. They teach me that in the school,what do 
they call it, auto school, school driving. 
THE COURT: Drivina school? 
THE WITNESS: Yes, 
THE COURT: You went to the driving school? 


THE AITNESS: Yes, I went to the driving schrol. 


“HE COURT: And after you finished you took 


THE WITNESS: Yes, 
THE COURT: And they gave you a license? 
THE WITNESS: Yes, 
MR. REID: Okay, very good. 
Q You know some words in the English lanquage; 
you can read some words, can you not? 
A I can say 5, 10 percent. 
Q I show you a paper which has been marked as 


Defendant's Exhibit F for identification and I will ask .ou 
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whether or not you can read the words in the middle of 


the page. 
A Nursing probe calls Rocky. 
18) Read up here at the top. 


A Where? 
Q At the top left-hand corner. 
A Trash pickups are not conscious. 
Q Change? 
A Change. 
MR. LORY Mr. Reid, I would suggest if yor have 


to help himthat he cannot read. 


Q Ww. at's these words up here? 

A New York Post. 

Q What's the word down at the bottom of the pace? 
A MAC-Beame agreement. 

Q What's this here? 


A City plan wage freeze fair hike. 
Q Very good. We won't pursue that any further. 
MR. REID: Could you pleaee mark this for 
identification. 
(Defendant's Exnibit G marked for identification.) 
THE COURT: It is a blank piece of yellow paper, 


is that correct? | 


THE CLERK: No, there is a word on it. 


139a 
rah 147 Mignano-cross 
THE COURT: I see, 

Q I have written a word on here. Could you read 
that word? 

A I don't know. 

Q Can you spell it? 

A It is -- the first word I don't know. 

¢ Well, the first word is like the word vou read 
before wage. That's a"w". 

A That's a “w"? 

0 No, I said the first letter of the word is iitke 
you read in the paper. 

A That's way. 

0 W, can you read that? 

A With -- 

9] No, the next letter. 

A That's the next letter; I don't know what it is 
in English. 

Qo H. 

A I, C-- 

oO That's an L. The reason it looks like a C 


is my writing. 
A Yes, he said C. 
oO What's the other? 


A H. 
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2) Now the whole word? 
A I don't know. 
Q You don't know that? 
A No, I don't know. 
Q I am going to write another word down here and 


I am going to ask you can you identify this. 
A That's we. 
THE COURT: W-e, we. 
MR. LORY: If your Honor please, I am going to 


object to this test and this procedure because I believe it 


to be grossly unfair. I am anticipating what is going to 
occur with respect to the fact that there is in existence 
3 | a statement. Now, Mr. Reid is taking isolated words which 
are in the middle of a statement and asking this witness 
to identify each. Now, whether he had or did not see those 
words at that particular time-- either the test is fair with 
respect to showing him the paper or I object to the entire 
procedure. 


THE COURT: I don't know really that you shou)-i 


object. He has indicated now that he is unable to read *he 
word w-h-i-c-h, which would seem to me that that would not 
be unfavorable to you. He was able to read the word we. 

w-e, and he was able to read certain words which were shewn 


to him. I don't know what Mr. Reid has in mind because °* v 
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did testify that before he signed this particular statement 
to which you now both seem to be directing your attention 
it was read to him so that his ability to read it would be 
I suggest of secondary importance. If he had testified that 
it had not been read to him I can understand lengthy ex- 
amination here, but I am going to permit him to look at this 
last word which has been written by Mr. Reid and I would 
hope we will not be at this too much longer. 

Can yo: read the last word which was put down? 

THE WITNESS: Laid. 

THE COURT: Lied. The word is what letters? 
Just say the letters. L? 

THE WITNFSS: I have got to spell? 

THE COURT: Yes, just tell us what letters are 
there which come out lied. 

THE WITNESS: l-a-i-d. 

THE COURT: L-a-i-d, wnich you read as laid. 

THE WITNESS: Yes. 

Q Just one more. 


MR. REID: Just one more word, your Honcr, and 


that's it. 


THE COURT: All right. 


Can you read that word? 


THE 


WITNESS: 


Down. 
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THE COURT: Now would you spell it, please. 
THE WITNESS: D-o-we-n. 
MR. REID: May I offer this in evidence? 
MR. LORY: No. 
THE COURT: Rec-cived. 
(Defendant's Exhibit G received in evidence.) 


MR. REID: If the Court please, may I read these 


four words to the jury? 


Q 


like marked 


A 

Q 
first page? 

A 


Q 


THE COURT: You may. 

MR. REID: Which we laid down. 

Sir, I will show you this paper,which I woul.i 

for US. 

THE COURT: H for identification. 

(Defendant's Exhibit H marked for identification. 
Is this your signature? 

Yes. 

That's on the second page, right? 

I think so, yes. 


Is this your signature in the margin on the 


Yes. 


Now, this is what Mr. Lynch read to you? 


« 


Excuse me? 


This is what Mr. Lynch, the gentleman back there, 
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read to you? 
A Yes. 
Q Had you ever seen me before Monday morning? 
A No. 
.@) We sat down in the courtroom back here on the 
first bench? 
A Before Monday morning? 
Q No, on Monday morning. When you came in the 
courtroom on Monday morning you and I sat back there? 
A Yes. 
10) I showed you this statement? 
A Yes. 
Q And I showed you a typewritten copy of this state 
| ment, didn't I? 
A Yes. 
Q And I told you to read this statement, didn't I? 
A Yes. 
| Q Then I spoke to Mr. Battista, did I not? 
A Yes. 


MR. LORY: Objection as to what he did with 


Mr. Battista. 


0 And then you gave this paper back to me? 


A Yes. 


aa 


0 Where had vou been on Monday morning before you 


» ee 
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came to the courthouse? 
_A Excuse me? 
Q Where had vou been before you came to the 


courthouse on Monday morning? 
Were you over in Mr. Lory's office at 8 o'clock? 


A Oh, yes. 


Q Ard you talked to him about the case? 

A I talked to him about the accident. 

1@] And yen talked to Mr Battista about the acciden‘ 

A Where? “a the -- 

Q He as “vec there at the same time, wasn't '«? 

A Yes. 

9 And you talked to the nlaintiff about his 
accident? 

A Excuse 

Q You talked to Mr. Napoli about his accident? 

"a Yes. 

Q But the only conversation. that you and I had 


is what I hav? just mentioned here that took wlace over 
in the corner? 
A Yes. 
MR. REID: If the Court please I would like to 
introduce this statement in evidence. 


THE court: Mr. Lory? 
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MR. LOR“: To save time, your Honor, no objectic: 

THE COURT: Received. 

, (Defendant's Exhibit H received in evidence.) 

THE COURT: Yes. I would suggest since it is not 
long that you read the entire statement rather than just a 
portion, but if *%u wish to read a portion you may but then 
I will have Mr. Lory, if he wishes, read the rest of it. 

MR. REID: I will read it all. 

THE COURT: I t*ink it wou.:4 be better. 

MR. REID: "My nar ~» Salvatore Migqnano and I 
live at 1372 64th Street, Brook] n, New York. I tave worked 
in Battista's gang for about three years as a deck man. On 
Or about January 9, 1974, I recall working aboard one of 


the Hellenic Line ships at the 57th Street Pier when the 


gangway man, Antonio Napoli, Slipped on top of metal drums 


which were covered with snow and he fell backwards striking 
his back against the drums. I recall that we started workina 
at 8 A.M. and it was snowing. It was still snowina when 

| Anthony Napoli slipped on the plywood which we laid down 

on the metal drums and injured himself, There was snow 

under the plywood and also on top of the plywood hecause it 


was. snowing continuously while we were working and it made 


the area where Napoli was working very slippery. There was 


no oil or any other Slippery substance on the Plywood which w- - 


RRA 
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redirect 

being used for a walkway or path for the gangway man to give 
the winch man signals. I was working the winches alone and 
when I savy Napoli slip on the plywood tull of snow I ir- 
mediate shut down my winches and went over to help Naroli 
to get onto a pallet which took him off the ship and onto 
the dock where he was taken to the hospital. There was a 
few men who helped to get Napoli onto the pailet and down 
onto dowks, but £ don't recall who the men are at the noresent 
time. I have read this two-page statement and it is tr'>. 
Sigi.2d Salvatore Mignano, 11/22/74. 

THE WITNESS: R. Lynch. 

MR. REID: I don't think I have any furthe1 
questions of this witness. 

MR. LORY: I have a few. 
REDIRECT EXAMINATION 
BY MR. LORY: 

Q Mr, Napoli, did you ever meet me before Monday 
morning of this week? 
A No. 

MR. LORY: If your Honor please, I would like 
that statement read to Mr. Mignano, translated to him in 
Italian. I have Mr. Amarante here and I would reauest that 


Mr. Amarante instruct this witness to tell us if anythir”™ 


in that statement is other than what he said to Mr. Lynch. 


Py 
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The piywood was already down. As the Lawyer 
stated, we did not put the plywood down, we found it that wa 

The witness now states that the statement that 
reads it had snowed continuously is in error, that the vy 
had stepped at 11 o'clock and then they started to work again. 

THE COURT: He has tapped your hand again. 

THE INTERPRETER: Yes, your Honor. 

Here the statement reads that there was no 
oil or any other slip ‘y substance, but there was snow On top 
ef it. 

MP. LORY: Thank you, Mr. Amarante. 

QO Mr. Mignano, I show you Defendant's Exnibit Ff. 

which is a copy of the New York Post ‘cr Juiy 24, 1975. 


Mr. Reid asked you to read certain words heve and i think 


he asked you to read certain of these words ‘re, is that 
correct? 

A Yes. 

Q Pick out any paragraph -- do ye" know what 2 


paragraph is? 

A Yes, I know. 

0 Pick out any paragraph. Just prt your finger 
down and pick out any paragraph in that article and read 


it to the jury. Just read it out loud. 


Anvone? 


A 
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recross 
2 Anyone. Just pick it out and read it out loud 


to the jury. 
THE COURT: In English. 
A A continuation. 

THE WI'NESS: A continuation of the city jow 
freeze, 

THE COURT: Ladies and gentlemen, that one 
sentence paragraph reads a continuation of the city's jop 
freeze. 

MR. LORY: Is that the whole paragraph, Judge? 

THE COURT: Yes. He picked a short Paragrapi.. 

A But I don't know what it means. 

MR. LORY: I have nothing further. 

THE COURT: Mr. Reid? 

MR. REID: I didn't hear that, your Honor. 

THE COURT: Mr. Lory said he has nothing furt oer. 
RECROSS EXAMINATION 
BY MR. REID: 


Q By the way, you are a member of the ILA, Inter- 


national Longshoremen's Union? 


A Yes. 
Q And you have been a member for nine years? 
A Yes, 


Q Mr. Napoli is a member? 
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A I think so. 
@) And Mr. Battista is a member? 
x Yes, 


MR. LORY: I object to whether he knows abot 
anyone else. The witness can only testify as to his own 
membership, 

THE COURT: It has been asked. [ trust you wil) 
not pursue this line further. 

Q There was a time when ILA put out newspapers 

or bulletins, were there not, for members of the organization” 
A Yes. 
Q And there was a time when the paper, these 


bulletins and news items were printed only in English, isn't 


that so? 
A No. There was in Italian and Spanish, too. 
(a) I know they are now, but I am talking about nine 


years ago. 
A I don't know. I don't remember. 
MR. REID: No further questions. 
MR. LORY: Nothing. 
THE COURT: Thank you very much, “r. Mignano 
(Witness excused.) 
MR. LORY: A moment, please. 


THE COURT: Yes, 


. a 
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and has been given to you following my charge. The jury 
is directed to return at 1:30 P.M. Enjoy your lunch. 

(Jury not present) 

THE COURT: Mr. Reid. 

MR. REID: Your Honor, the defendant respectfull, 
moves the court for a directed verdict. 

THE COURT: If I were the trier of the fact, Mr 
Reid, you might fird the case terminated at this point. 
However, I would suggest tha. from my review of the testi- 
mony presented by the plaintiff, there is testimony bv Mr. 
Battista, later contradicted by Mr. Battista's statement 
to the effect that he saw the crew of the ship put down 
the plywood. Mr. Battista also testified that there had 
been some cleaning of the plywood. His testimory, accordire 
to my notes, was that a path. had been cleared on the 
plywood. My recollection is that he stated that it was 
the crew of the ship which cleaned part of the deck and 
and I drew from that the inference that the path which’ had 
been cleared by the crew. I think there is enovgh in the 
record for the jury to infer, if they were to believe certai, 
parts of Mr. Battista's testimony and discount others, that 
the plywood had been laid down by the crew; that the path 


had been cleared on the plywood by the crew, but that the 


plywood had remained in a dangerous condition as the snow «- 
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possibly the melting of the snow caused slush and caused a 


slippery condition either on or under the plywood which wov’. 


have caused it to slip. I th..1k there has been a bare 


prima facie showing by the plaintiff sufficient to recuire 
the denial of the motion to dismiss. Accordingly, the 


defendant's motion to Cismiss is denied. 


MR. REID: The defendant excepts. 

THE COURT: Gentlemen, I will ask that you returr 
at 1:30 P.M. Mr. Reid, if you would make the telephone 
call that you indicated you would to ascertain the an -nt 
of medical expenses which had been advanced for work claimed 
and furnish that information to Mr. Lory perhaps you 
gentlemen can enter into a stipulation on that one matter 
so we can have that in the record. That is the only basis 
on which the plaintiff's record remains open and once that 
has been completed the plaintiff's record will be complete. 
I would suggest that if you choose to proceed we probably 
will be in a position to at least have summations this i 
afternoon. If you choose to remain with the record which 
you now have or with very little more I would suggest that 
we may actually have the summations and the charge this 
afternoon. May I inquire how long each of you would 2:ti- 


cipate being with your summations. Mr. Reid, since you 


go first? 
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medical services rendered to Mr. Napoli here. That matter, 
and I refer specifically to the reasonable value of the 
medical services being $1,646.61, that matter is vidisnoutedc 
and you shall accept the stipulation ani that figure as 
accurate. That does not mean that the defendant conceces 
that it is liable in that amount or in any other amourt, 
but the parties have agreed that in the event you reach 


the point where you are consiacering damages you should 


consider the reasonable value of the medical services rendered 


to the plaintiff to be $1,646.61. 


Mr. Lory,the plaintiff had previously reste’ subjec* 


to those figures being obtained. Do you have anything 
further at this time? 

MR. LORY: No, sir. 

THE COURT: Mr. Reid? 

MR. REID: I would like to cal’? as a witness Mr. 
Robert Lynch. 

THE COURT: Ladies and gentlemen, we will now 
go back to the defendant's case. You will recall thet Dr. 


Balansweig testified yesterday out of turn. He was the 


first defense witness and now the defense, in its turiy. 
is calling Mr. Robert Lynch. Mr. Lynch, volease. 
ROBERT A. LY NCH, called as a witness, having 


been duly sworn, testified as follows: 
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DIRECT EXAMINATION 


BY MR.REID: 


Q Where do you reside? 

A In Brooklyn. 

oO What is your occupation? 

A Maritime investigator. 

Q How . ig have you been a maritime investigator? 
A Since 1960. 


Q What did you do before that? 


A I worked on the waterfront. 

Q What kind of work did you do on the waterfront? 
A Various jobs. Lashing primarily. 

Q Can you tell the jury a little bit of what 


lashing is, where it is performed and what vou do. 

A Lashing is the securing of cargo after the 
longshoremen place the cargo either on deck or in the hatches 
of the ship. The lashing would secure the cargo so that 
in case the ship would encounter heavy weather the cargo 
would not go relling all over the hatch and damaging the 
hatch or other cargo. 

MR. LORY: If your Honor please, may I have 
a moment? 
THE COURT: You may. 


(Pause) 


ee 
a 
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MR. LORY: Your Honor, I don't believe Mr. Lynch, 
at least for the purpose he is now being used, is identified 
in the pre-trial order as a witness in this case and ac- 
cordingly I will object to any testimony that he may cive 
outside of .is present identity or scope within the case. 

THE COURT: That is a problem k.cause I do not 
find him listed either and you know the rules. 

MR. REID: His testimony is offered in the niture 
of our rebuttal evidence to the plaintiff's witness and he 
is and integral part, he has been identified by witnesses. 

THE COURT: The plaintiff has chosen tc object 
to his testifying. The jury I sunrpnose is entitled to 
consider what it has observed and under the circumstances 
I think the plaintiff is within his discretion in chocsing 
to object. I am looking at your pre-trial memorandum. He 
does not come within the ambit of item 1, officers and crew 
of the vessel, or item 2, stevedores and longshoremen, or 
item 3, a witness set forth in the plaintiff's pre-trial 
memorandum, or item 4, a medical expert. Now, he may come 
within the ambit of an expert on shipboard custom and 
practices if you were only going to use him based on his 
experience as a hiienabiacaniabines. but if you are going t9 go 
into the area of what, if anything, he said to Mr. Battista 


and Mr. Mignano and what, if anything, they said to him, the 
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plaintiff has chosen to object to your presenting him and 

I would suggest that unless you can give me good reason 

I suppose I have to abide by the objection. TI don't thinr 
this witness is newly known to you. 

MR. REID: I will tell you the reason why, your 
Honor. The first time that I had any knowledge or even 
any indication -- 

THE COURT: Why don't you tell me that at the sid 
bar, whatever you are going to tell me, 

(At the side bar.) 

MR. REID: As I said, the first time I had anv 
knowledge or even any indication of knowledge that these men 
were going back on their statements which Mr. Lynch took 
was Monday morning sitting back in the corner of the court- 
room. I had subpoenaed these witnesses as my witnesses 
and I was shocked, I was Surprised and I felt very bitter 
and angry. I never had this happen to me in a long, long 
time in a courtroom, your Honor. 

THE COURT: I have my own view of One or both of 
these witnesses, frankly, and I am seriously considering 
after this case is over, depending on who the jury believes 
and what it believes, in recommending a further inquiry 
by the United States Attorney into the matters which I 


have heard here because I think that one of your witne: ses-- 


ad 


’ 


ee 
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I speak of Mr. Battista -- if he didn't make two diartri- 
cally inconsistent statements while on the witness stand 
he came very close and I am not sure that you don't h-ve 
a prima facie case of perjury just on the basis of his 
testimony. I have not seen the transcript and I wou]4 con- 
sider an application from counsei -- if he wishes to at 
the: conclusion of this trial order the transcript and 
present it to the court, I would consider an application 
to refer some of his testimony to the United States A+torney 
because this is not the first time I have noted this among 
our friends on the docks. It strikes me that it is all 
right to help a friend, but once you are under oath I think 
that's where the friendship has to end, but without sreaking 
further I must suggest it would have been better, Mr. Reid, 
if when you found this out on Monday you had apprised the 
court and counsel that it was your intention to call an 
additional witness in order to rebut this testimony. I 
might say you knew more yesterday after Mr. Battista testi- 
fied, 

MR. REID: I did mention that to Mr. Lory and 
he said "If I were you I wouldn't call him." 

THE COURT: You see, the problem is, Mr. Lory, 
you are in a bit of a bind. As you can appreciate, by you 


being the one who has risen and objected to keep him out 
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you would give the jury, I think, the impressicn, rigitful' 
or wrongfully, that you are trying to hide something and I 
think that could rebound to your detriment. Accordingly, 
because I don't feel that this man is going to prejudice 
you and not calling him might more prejudice you by virtue 
of your objection, I think it might be well for you to withk- 
draw your objection, but if you choose not to I will rule 
on the objection in the presence of the jury. 

MR. LOR«: Your Honor, T would like to know 
the intent or the scope of the testimony of this witness 
at this particular point. He seems to be leading to some- 
thing that Mr. Reid is not entitled to prove through this 
witness. 

THE COURT: You are asking him then for an votfer 
of proof. That's a fair request. 

MR. REID: All right, I will give you the 2ffer 
of proof, that he inte.-viewed Mr. Battista on the dock in 
a room anc se took a statement from him. He. came to my 
office after he had spoken to him and also to the winch mar 
I never laid eyes on Mr. Lynch before. I engaged a gentle- 
man by the name of C. Louis Scotti to make the investigation 
I had no conversation with Mr. Lynch, except when he presented 


the report to me and I read it over. I only communicated 


with him on Monday a+ noontime when these men back here told me 
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that they were not going along with that statement. Now. 
they read the statements and they told me they were not 
going to go along with them. You know, I felt shocked, put< 
ting it mildly. I got in touch with Mr. Scotti. I couldn't 
reach him until later on in the evening and I had Mr. Lynch 
call me at my home on Monday, Monday night, ari I spoke to 
him. Now, he will testify that he saw these men; he talked 
to them; this is what they told him; they read the statement 
over and they signed it, both of them. 

MR. LORY: May I ask you a quest‘on, please, 
Mr. Reid? What was the purpose of asking him about lashing? 
You lead me to something else. 

MR. REID: We can strike that out. 

THE COURT: You are not going to pursve that matte: 
at all? 

MR. REID: Absolutely not. He is not an expert 
on that. 

THE COURT: Under the circumstances you will not 
pursue that matter further? 

MR. REID: Oh, no. 

THE COURT: You are going to limit your incwiry to 
his interviews of Mr. Battista and Mr. Mignano and that's 
the subject of the examination? 


MR. REID: Period. 


Ne 
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MR. LORY: So that the record is clear, when 
I suggested to Mr. Reid there was no purpose of calling 
them -- the purpose of calling him would be to get the 
statement in, but the statements are in, but if he wishes 
to proceed in that respect I withdraw my objection. 

THE COURT: Thank you. 

(In open court.) 

THE COURT: You may proceed, Mr. Reid. 

MR. REID: Thank you. 

Q Mr. Lynch, do you know a gentleman by the name 


of C. Louis Scotti? 


A Yes, I do. 

@) Do you work for him on occasion? 

A Yes, I do. 

@) Did he tell-you at my request to make an investi- 


gation of this case, to speak to two witnesses, a Mr. 


Battista and Mr. Mignano? 


A Yes. 

Q When was it that you first met me, Mr. Lync> 

AN On, I believe seme time around January. 

Q And that was after you had scen these two gentlemer 
A Yes. 


THE COURT: When you say January -- 


THE WITNESS: January, '72., 
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THF COURT: This year. 
Q We have a statement. here which is marked into 


evidence as Defendant's Exhibit E which I will show to 
you, sir. I will ask you whether or not you talked to 


Mr. Battista about this case. 


A Yes, I did. 

Q Now, after you talked to him a statement was 
taken? 

A Yes. 

Q In whose handwriting is that statement? 

A This is my handwriting. 

9) After you wrote the statement out what did vou coy 


did you read it to Mr. Battista? 
A I gave it to Mr. Battista to read. He read it and 


he signed it. 


QO Does your name appear on that statement? 
A Yes. On the left side of the margin. 
Q Then thereafter did you speak to Mr. Mignano? 


I will show you a statement which is Defen’ant's Fxhibit H 


in evidence. Can you identify that statement? 
A This is also my handwritind. 
Q Did you speak to that gentleman? 
A Yes, I did. 
0 Where did vou speak to him? 
il GRRE 
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A At his home. 
Q Who was present? 
A His wife and his child. 
Q How long did you speak with him about this case? 
A I would say approximately about three-quarters 


of an hour. 


19] Were they social with you? 
A Yes. They were very hospitable. 
@) After you had spoken to him did you write that 


out in your handwriting? 


A Ex: 1se me? 

2) you wrote that out and this is your handwriting? 
A This is my handwriting, yes. 

Q What did you do when you wrote it out? 

A I asked Mr. Mignano if he could read English 


and he said he could and I handed him the statement after 
I finished writing it. I naturally conversed with him 
and he signed it. 

Q Mr. Battista, when yo spoke to him -- by the way. 
do you speak Italian? 

A Yes, I do. 

Q These other two gentlemen, they can speak Italina, 
too? 


A Yes, they do. 
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cross 
0 You state that each one read his respective 


statement before he signed it? 
A That's correct. 
MR. REID: You may inquire. 
CROSS EXAMINATION 


BY MR. LORY: 


0] Mr. Lynch, where did you take Mr. Battista's 
statement? 

A At the 57th Street pier. 

Q Was that in the office of Hellenic Lines? 

A It was in one of the offices. 

oO You called him from the job that day, is that so” 

A Yes, 

.@) And you brought him into a Hellenic Line office 


and you spoke to him? 
A Yes. The office where the computer is workina 
which shows the Status of the gangs that are working all ove 


the waterfront. 


6) But this is an office maintained by Hellenic 
Lines? 

A As far as I know. 

0 1 think you told us that you have been doing 
waterfront investigative work Sire 1960, is that So? 


A Tm t's correct. 
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Q What year did you take the statement fram 
Mr. Battista and Mr. Mignano? 

A In '74, I believe, yes. 

Q So at. that time you had been woring with respect 
to investigating waterfront cases for about 14 years? 

A Yes. 

Q And over that period of time did you learn / 
what makes a case and what does not make a case with respec* 
to the various parties? 

MR. REID: I object to this, your Honor. 

THE COURT: I will sustain it as to form. 

Q Did you learn the essentials or the elements 
involved in a claim being made as against a ship owner: 

MR. REID: The same objection, your Honor. 

He is not a lawyer. 

THE COURT: Well, you don't have to be a lawyer 
to know that. He was an investigator. It seems to me ne 
should have known after all those years what he was supposed 
to be investigating. Under the circums ances I will allow 
him to answer that question yes or no, 

A Would you repeat the question? 

THE COURT: Mr. Reporter, please, 

(Question re d.) 


A Yes. 


Kw» K 
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do you not? 


A I investigate as many aspects as possible. 
Q Such as? 
A Such as * investigated tiiis case from an accident 
report. 
1] What did the.accident report say? 
A It is right there if you want to see it. 
Q Where? I'm sorry. 
A It is right on the table. 
MR. LORY: One moment, please, your Honor? 


THE COURT: Certainly. 

(Pause) 

MR. LORY: May we have this marked? 

(Plaintiff's Exhibit 7 marked for identification.) 


Q Mr. Lynch, is this the accident report that you 


made reference to? 
A Yes, it is. 

MR. LORY: If your Honor please, I offer it 
in evidence. Mr. Rez.'1? 

MR. REID: I object, your Honor 

THE COURT: Let me see it. 

Did you prepare this report,sir? 

THE WITNESS: No, sir. 


, Who sent it to you, Mr. Lynch? 
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A Mz. Scotti. 
Q Do you know where he got it from? 
A I imagine from Mr. Reid or from someone in 


Hellenic Lines. 

THE COURT: Mr. Reid, would you state the Lasis 
for your objection? 

MR. REID: Your Honor, it has qot a lot of 
information on there which has no bearing upon the happenin: 
of the ..cident. 

THE COURT: In other words, you wov’" want to 
Strike a portion of it? 

MR. REID: Yes, as I told Mr. Lory. 

THE COURT: Perhaps that right be agreeable to 
Mr. Lory, so if you step to the side bar, gentlemen, I wil! 
have you go over it. 

(At the side bar.) 

MR. REID: I wouldn't have any objection, your 
Honor, to qo through 23. This is all the information 
from doctors and so forth. 

MR. LOPY: I don't think there is anything there 
that is excludable. 

THE COURT: What exception to the hearsay ru:e 
do you get this under? I don't buy this as a record 


kept in the regular course of business, It is rot the 


K Ae x 
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MR. LORY: Yes,sir, I accept the Court's ot.er., 


THE COURT: Very well. Is that agreed? 


MR. REID: Very well. 

THE COU! ': What we will do is delete the bot tom 
OF 284 

MR. LORY: Just cut it. 

THE COURT: If you don't mind. 

MR. REID: No, I have another one. 

(In open court.) 

THE COURT: Ladies and gentlemen, the exhit:.+ 
which has been offered is being admitted in part. “r Lory 


is submitting Plaintiff's Exhibit 7 up through line or iter 
23. That is received with no objection. Is that correct, 
Mr. Reid? 

MR. REID: Yes,sir. 

THE COURT: Very well. 

(Plaintiff's Exhibit 7 received in evicence.) 

MR. LORY: With your Honor's perr:ssion [ would 
like to read it to the jury, at least the pertinent o-rt. 

THE COURT: You may. 

MR. LORY: Ladies and gentlemen, it relates to 
Antonio Napoli. When we get to item 23, which is a de- 
scription of the accident, it states: "While walking or 


metal drums oi: deck he Slipped on a piece cf plywcod 
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under snow and fell in between drums stritina his bac 
and head and legs and right arm on drums" 
(Plaintiff's Exhibit 7 handed to jury.) 

Q Mr. Lynch, did you receive any cther document 
or information regarding this accident before you went out 
on your investiaation? 

A That's it, Mr. Lory. 

Q Did you check the weather reports before you saw 
Mr. Battista and Mr. Mignano as to what the weather renorts 
were that day? 

A No, I have not. 

Q By the way, Mr. Lynch,how many of these statLéments 
had you taken in your 14-year career? 

A Countless. 

Q Certain things that you are aware of must go in 
them, identity of the parties, the party's name and otter 
things to identify or make sure that he can't say you were 


not the gquy who came to talk to him? 


A I am not following that, Mr. Lory. 

0 Is there a form to these particular statements? 
A Is there a form? 

Q That you follow. 

A That I follow? 

Q Yes. 
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A I converse with the witness, if he is a witne 


and naturally I start off with what his name is and get 


down into his job and what he knows about the incident 
question, 

Q Do you know who hired Mr. Scotti who in turn 
retained you to do this investigation? 

A Mr. Reid, I believe. 

Q At that time that you made the investigatior 
did you know that a lawsuit was involved? 

A Yes. 

Q When you prepared the statement you prepared 
statement with the lawsuit in mind, did y™ not? 

A Of course. It is obvious. 

Q In essence, and by-passina Mr. Seotti and Mr. 
Reid, you were taking the statement for Helienic Lines, 
isnit that so? 

A Well, I imagine so. 

Q You took this statement after 14 years in the 


business doing this kind of work? 


A Correct. 
Q I beg your pardon? 
A Correct. 


MR. LORY: That's all, Mr. Lynch. 


MR. REID: No further questions. 


Ss, 


in 


the 
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MR. REID: I renew the motion, your Honor, I 
made at the close of the plaintiff's case and I renew it at 
the close of the entire case. 

THE COURT: The motion .s denied. 

Anything further? 

MR. REID: That's it. 

MR. LORY: I could move for a directed verdict 
for the record. 

THE COURT: If you would like to you may do that. 

MR. LORY: I move for a directed verdict for 
eid euneee: 

THE COURT: The plaintiff's motion for a directed 
verdict is denied. 

We will take a five-minute recess so you gentlemen 
can organize yourselves. Miss Crueger will give you 42 note 
10 minutes from the end and another one five minutes from 
the end so you can start winding down at ten minutes to 
the end and accelerate the pace of the winding down five 
minutes from the end. 

We will resume at 2:30. 


(Recess.) 
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‘ \ CHARGE OF THE COURT 
(Ward, J.) 
THE COURT: It is the custom in this Court that the 
juror seated in seat number 1 -- in this case Mrs. Margaret 
Balduchi -- serve as the ftoreperson of the jury. The function 


of the foreman or forelady «er foreperson is to preside at the 
head of the table and take the vote. In the event the jury 
requires anything she will write out the requirements of the 
jurors on a piece of paper and 11 send them out. Those are 
the functions of the foreperson. In addition, when, as and if 
the jury has reached a verdict she will announce that verdict. 
Mrs. Balduchi, you will serve as the foreperson of this jury. 

Madam forelady, ladies and gentlemen: 

Now that the testimony is over, the summations have 
been presented, the time has come for you and me to do our 
part in the administration of justice in this case. It is 
my province to instruct you as to the law and you must accept 
my instructions. 

It is your function to determine the facts and your 
decision on the facts is final and conclusive. In considering 
the evidence and determining the facts in this case you must 
lay aside any consideration of sympathy. It is your duty, as- 
well as mine, to administer justice fairly and impartially. 


In doing so we must be quided solely by the law and the eviden 


ol 
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and neither I nor you can permit our conclusions to he affecte 
by sympathy. 

Before I turn to the case with which we are corcerne 
there are a few gen2ral observations that I will make. First, 
It is your recollection of the facts that governs. Should that 
recollection differ from that of the lawyers or from mine, please 
disregard anything that we have said as far as the facts are 
concerned. Of course, you will consider only the facts which 

| 
have heen developed at this trial. You are not to be influencdd | 


by anything you may have read about the case or anything you may 


have heard on the radio or seen on television. It is just | 


what you have seen and heard here that counts. 


At times through this trial I have ben called upon | 


to make rulings on various matters of law. I have sustained | 
objections and I have overruled objections. Please do not 
concern yourselves at all with my reasons for doing so, and if | 
during the trial I have said anything or indicated anything in 

my questions to witnesses which leads you to believe that I am 
inclined to favor one side or the other, please disregard it. 


It is not my intention to favor one side or the other. Any 


questions of mine were purely for clarification. 


You have heard the summations of counsel. If you 


believe that either counsel stated as a fact something as to 


which there is no evidence, please disregard that part of what 
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he said. Statements counsel are not evidence. Ouestions td 
witnesses are not evidence. The evidence consists of the 


answers of the witnesses, matters which are stipulated and the 
exhibits in the case. 

You have heard the testimony here. It is for you to 
iittala testimony you believe. How do you dete rmine 
that? How do you dtermine the weight you will give to it? How 
do you determine whether you are going to believe it or not? 
In this you just use your plain everyday common sense, You saw 
the witnesses on the stand. How did their testimony impress | 
you? Did they appear to be testifying frank y and honestly? 

In evaluating theix testimony and their credibility 
you apply your own sense and experience just as you do in 
deterimiing an important matter in your own lives when you 
decide whether or not you have been given a true picture of a 
certain situation. Youmay consider a witness' demeanor, his 


candor, or lack of it, his ability to express himself, his 


possible bias, his strength of recollection, his accuracy of 


recollection. 
You may consider whether a witness' testimony is 
Supported or whether it is contradicted by other credible 


testimony or circumstances or by any other statement that hema 


have made. You may also consider whether a witness has a 


possible self interest in the outcome of the case. This does 
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not mean that a witness necessarily will testify falsely because 
he has an interest. It is merely a fact which you may conside 
If you find that any witness has made a material mis 
statement with the intention of misleading you you may disreqanrd 
that part of the witness' testimony or you may disregard it 
all if you don't helieve it or you may accept the part which 
you believe and find to he reliable and disregard the rest. 
All these things you consider in judging credibility and in 


determining where the truth lies. 


You will recall that in addition to certain fact 


witnesses you heard from Dr. Campbell and Dr. Ralensweia. The, 
gave testimony concerning their qualifications as experts in 
the field of medicine. When a case involves a matter of sciende 
or art requiring special knowledae or skill not ordinarily 
possessed by the average person an expert is permitted to stat 
his opinion for the information of the Court and the jury. 
The opinions stated by each expert who testified bef re 
you were based on particular facts as the expert himself observad 


them and testified to them before you, or as the attorney who 


questioned him asked him to assume. You may reject an expert's 
Opinion if you find the facts tc he different from those which 


fromthe basis for the opinion. You may also reject his opinio 


EET ae ee 


if after car :ful consideration of all the evidence in the case, 


expert and other, you disagree with the Opinion. In other words, 
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you are not required to accept an expert's opinion to the 
exclusior of the facts and circumstances disclosed by other 
testimony. Such an opinion is subject to the same rules con- 


cerning reliahility as the testimony of any other witness. It 


is given to assist you in reaching a proper conclusion. tt is 
entitled to such weight as you find the expert's qualifi- 1- 
cations in his field warrant and must he considered by you, 8 


but he is not controlling upon y ur judgment. 


You will recall that certain of the evidence is 
embodied in stipulations which both sides aareed to. Such matter: 
are undisputed and you shall accept the stipulations as accura 
for the purpose of your deliberations. For example, the parties 
Stipulated that the plaintiff's reasonable medical expenses 
were $1,646.61. You shall accept that fact, but it should not 
influence you in one way or the other when it comes to ? 
determining who should bear that expense in the final analysis. 
Evidence has been presented and it is normally 
presented in two forms. It may be either direct or circum- 
stantial. MNirect evidence of an event is the testimony of an 
eye-witness who says that he saw it happen. Circumstantial 
evidence is evidence as to the existence of certain facts from 
which one may infer that the event happened. You may consider 


both types of evidence in your consideration of this case. 


The burden is on the plaintiff to prove every essentipl 
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element of, his case hy a fair preponderance of the credible 


evidence. I will tell you in a moment what these essential 


elements are. Fair preponderance of the credible evidence moans 


that you should take all the evidence and weigh it in your was 
Weigh first in your mind that which Supports the plaintiff's | 
contention and then weigh that which Supports the defendant's, 
and you should, after you have weighed the evidence, dalatiecs| 
which has the more convincing force, which is more prohably thd 
correct version of the facts, which version makes more sense tq 
you. 

It is the quality of the evidence that counts. Tt ig 
not the number of witnesses or the numher of exhibits. Ic is 
that evidence which seems to you most likely to represent the 
true picture. 

It che plaintiff's evidence outweighs the defendant'gq 
evidence you should find for the plaintiff. Nowever, should 
the conflicting evidence be evenly divided or halanced in your 


minds so you can not t21l1l which side preponderates, then you 


must find against the party who carries the burden of proof; 


that is against the plaintiff and in favor of the defendant. 


Needless to say, if the evidence presented hy the defendant out] 


weighs the evidence presented by the plaintiff you should also 
find for the defendant and against the plaintiff. 


On hurden of proof, keep in mind that ‘t+ is the 
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plaintiff who must sustain the hurden of proof on the matter 
of negligence. 

There has heen a claim of contributory negligence 
here on the part of the plaintiff. On that claim it is up to 
the defendant to prove contributory negligence hy a preponderance 
of the evidence and if the defendant does not you should rejec 
the claim of contributory negligence on the part of the plaintiff 
I will come back to these matters somewhat later. 

So much for general observations, Turning now to this 
case. 

The plaintiff, Anthony Napoli, was a longshoreman. 


In this suit he asserts a claim for danaces which he alleges 


who I will sometimes call the ship owner, denies that it was 
negligent or that it violated any duty it owed to plaintiff. 
In addition it claims that the plaintiff caused or contributed 
to his own injury. 

Let us consider the plaintiff's Claim, In order 
to recover the plaintiff must prove that the defendant was 
negligent and the question yo. must first consider, therefore, 
is what is negligence. Negligence is the doing of some act 
that a reasonably prudent person would not do or the failure 
to do something that a reasonably prudent person would do unde 


were caused by the defendant Hellenic Lines, Ltd. The : 
the same or similar circumstances. It is, in other words, 2 


162a 
rq8 
failyre to. use ordinary care under the circ ‘tances. The were 
occurrence of an accident, of course, does not raise any 
presumption of negligence. 

The plaintiff claims that he was injured because the | 
defendant failed to provide him with a safe place to work. To |! 
sustain his claim he urges that permitting snow to accumulate 
under “he plywood which was’ laid down on top of the drums 
stored on the deck and not preventine the Plywood from ebinsiad 


made the passage unsafe for men to walk on and that the ship's 


officers -- because the ship operates, obviously, through 


people -- knew or should have known in the exercise of reasonahle 
care that the passage was unsafe and that they should have acted 
to prevent the plywood from slipping, and that they should el 


provided a safe passage over the deckload of drums, and their 


failure to do so was negligence, a violation of the ship owner's 
duty to supply Mr. Napoli with a reasonably safe place in whic 


to work. 


This,as I say, is the Plaintiff's claim as I under- 
Stand it. If his claim went beyond that I refer yOu back to his 
counsel's summation. You may certainly consider all of the 
evidence, and should and all of the claims which were made hy 
the plaintiff in this case. 


It was the continuing duty of the defendant ship owner 


at the time and place of the accident in question to use ordinary 
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care .under:t'e circumstances to furnish the plaintiff with a 
reasonably safe place in which to work ahoard the ship and to 
maintain and keep the place of work in a reasonably safe con- ; 
dition. This continuing duty to use ordinary c re under the 
circumstances owed by the ship owner to the longshoremen while 
aboard the ship exists independently of and separate from any 
duty 4 to the longshoremen by others, including the steve- 
dorirg company which employs the longshoremen. 

You understand, of course, that Mr. Napoli worked for 
a stevedoring company. The stevedoring company was hired to 
come ahoard the ship to unload cargo. The ship was owned and 
operated by the ship owner. So Mr. Napoli was the employee of 
the stevedoring company which had the contract to come to unloaf 
the ship,and you recall that at the time the accident occurred 
the number 5 hatch was being unloaded and Mr. Napoli was serving 
as gangwayman. 

If the ship or the ship's equipment is in a dangerous 
condition and the dangerous condition is not readily apparent 


| 
' 
te a person exercisina ordinary care and caution under the cir-| . 


. 
cumstances, and if the ship owner has actual knowledge of the 


dangerous condition, or if the dangerous condition is such as | 
| 


would have heen known t»% the ship owner in the exercise of -| 


| 
ordinary care under the circumstances, then the law imposes upon 


the ship owner the duty to give the longshoremen reasonable | 
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warning oft such danger, but the ship owner is not charged with 
knowledge of defects which reasonable inspection would not 
-tsclose and the ship owner is entitled to assume that the 
longshoremen will see and observe that which would he obvious 
through the use of an ordinary person's senses such as was 
reasonably to be expected under the circumstances. 

There is no duty on the part of the ship owner to qive 
the longshoremen notice of an obvious dander, or of a danger 
which would have been apparent to a reasonably prudent person 
exercising ordinary care under the circumstances shown by the 
evidence in the case. 

However, in the absence of appearances that caution 
him or would caution a reasonably prudent person exercising 
Ordinary care under like circumstances, the plaintiff had the 
right to assume and to act upon the assumption that his place 
of work aboard the ship and whatever equipment you find was 
furnished by the ship owner in order for him to carry on his 
work as a longshoreman were reasonably safe under then existin 
circumstances. 

This does not mean, of course, that the ship owner 
was a guarantor or insurer of the safety of the plaintiff. The 
extent of the ship owner's duty under the plaintiff's claim of 
negligence was nothing more than to exercise ordinary care 


under then existing circums*“ances. 


165a 

rgll 

: The ship owner denies that it was negligent in any 
respect and argues that the plaintiff was solely at fault, 
arguing that he should have worked from a nearby platform; 
that it was he and his colleagues who laid down the plywood and 
also that he should, before working on the plywood, have examined 
it and that at the very least brushed it off or shaken it off 
so that it would he safe to stand on. 


If you agree with the ship owner's contentions vour 


verdict on this claim should be for the ship owner. If, howeven, 
you find that the ship's crew had put down this plywood on the 
steel drums and had not.taken care to secure it properly and 
that the defect was a hidden one not reasonably observabli: hy 
the plaintiff, then under the circumstances your verdict on 
this claim should he for the Haintiff. 

In addition, the plaintiff relies on certain regulatipns 
promulgated by the Secretary of Labor dealing with working 
conditions, safety devices, safeguards ance uipment which the 


Secretary has deemed to be reasonably nece. y to protect the 


life, health and safety of people working as longshoremen. 
Amona these regulations are the following reqrlations which 
were in force and effect on the day of the accident and as to 
which the Court will take judicial notice. 

The first of these reguiations which the Court has 


been requested and does in fact take judicial notice of is 
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found in Stction 1504.2(b). Section 1504.2 is headed "Scope 
and Responsibility." (b) reads as follows: 

"It is not the intent of the regulations of this 
part to place additional responsibilities or duties on owners, 
Operators, agents or masters of vessels unless such persons aid 
acting as employers, nor is it the intent of these regulations 
to releave such owners, operators, agents or masters of eaisieiihel 
from responsibilities now placed upon them by law, regulation 
or custom." 

The next regulation ofwhich the Court has heen asked 
to taxe judicial notice is 1504.3(c). Section 1504.3 is 
entitled "Definations" and (c) reads as follows: 

"The term employer means an employer, any of whose 
employees are employed in whole or in part in longshoring 
operations or related employments as defined herein within the 
federal maritime jurisdiction on the naviaable waters of the 


United States." 


The Court has then been asked to take judicial are 
of Section 1504.33(b). 1504.33 is headed "“Deckloads" and I 
charqe you that the drums which were stored on the deck were | 
a deckload. 

"(b) Signalmen shall not he permitted to walk over 


deckloads from rail to coaming unless there is a safe passage. 


If it is necessary to stand at the outhoard or inhoard edge of 
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the deckload where less than 24 inches of bulwark, rail or 
coaming or other protection exists, any signalman shall be pro 
vided with a suitable means of protection against falling from 
the deckload." 

The final section as to which the Court has heen 
requested to take judicial notice, and which the Court does in 
fact notice, is Section 1504.9l(c). This section, Section 
1594.91 is headed "Housekeeping." (c) Reads as follows: 

"Slippery conditions shall be eliminated as they | 


occur." 


I charge you that it is the Stevedore, not the 
defendant shipowner, which has the primary responsibility onli 
the federal safety and health regulations to see to it that 
working areas shall be kept reasonably clear and that slippery 
con@itions are to be eliminated as they occur. 


Now, if you find that the condition complained of 


by the plaintiff, that is permitting snow to accumulate under 
the plywood which caused the Plywood to slip out from under hi 
was known to the stevedore or to any of its employees, includiha 
the plaintiff, or if this condition was so open and obvious 


that it should have been observed, then the ship owner owes no 


responsibility to warn a longshoreman of the open condition. 
If you find such then you can not find that the defendant was 


negligent and you must return a verdict for the defendant. 0 
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the other hand, if you do not so find then you should consider 
the question of whether the defendant was neqliqent and if you 
Find the defendant neqliaent you must return a verdict for the 
plaintifé. 

As I noted earlier, the ship owner also seeks to 
defeat the negligence claim of the Plaintiff upon its contentign 
that the proximate cause of the accident was due solely to Mr. 
Napoli's own conduct, which if you so find would defeat a 
recovery, or if he was contributorily neqiiaent would reduce 
his damages. That is a doctrine I am going to come back to. 

We have here a doctrine of comparative negligence. 


You may have heard that when a person is contributorily neg- 


ligent he is totally barred from recovery. In admiralty and 
maritime cases such as this one we utilize the doctrine of 
comparative negligence which serves to reduce the plaintiff's 
verdict unless you find that the plaintiff was 190 percent 
contributorily negligent. In that case it would reduce his 
verdict to zero, but I will get back to that a little later on 


ana explain it to you. 


It is not a valid setenee. ta a guit, like this one, 
to contend thatthe injured longshoreman assumed the risk of hi: 
employment if the injury resulted in whole or in part from the 
negligence of the owner of the vessel or any of its officers, 


agents or employees. Although a lonqshoreman never assumes th 
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the risk of injury from any negligence of another it is a fact | 
of common knowlege that in almost every occupation aboard ship 
there is some inherent and unavoidable risk which does not sth 
out of negligence. A longshoreman, when he enters upon his 
calling, must assume all inherent and unavoidable risks of his 
occupation as all persons must and no person may recover for 
injuries resulting solely from such inherent and unavoidable 
risks. Therefore, the ship owner is not liable merely because 
a longshoreman has been injured. You do not have what is now 
Called no-fault. 

The ship owner is liable only if he has been 


negligent. If a lonashoreman is injured as a result of the 


normal hazzards or risks of the business in which he is engage 
without fault on the part of anyone else he is not entitled to 
recover damages from the ship owner. 


We turn now to the matter which is referred to in th 


law a causation. Not every consequence that follows an accide 


necessarily results from ?t. Suppose I run a red. light or a st p 


sign in my automobile and just as I do so an On-coming vehicle 


crosses the canter line of the street and hits me head-on. 


accident. The accident was not caused by my running the light 
I menticned the word proximate cause before. It is 


Running the red light was not the proximateicause cf this \ 
necessary for the plaintiff to show proximate cause. In order 
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to show proximate cause it is necessary for the plaintiff to os i 
not only that the defendant's negligence played a substantial 
part in bringing about or actually causing the injury to him, 
but also that the injury was either a direct result or a 
reasonably probable consequence of the negligence. 

IT said I would come back to the matter that I Feterrgn 
to as comparative negligence. I will do so now. The defendant 
here contends that the plaintiff was himself negligent and sash 
the negligence caused his injury. This is a defense and the 


burden of proving that the plaintiff was negligent or contribu4 


torily negligent is, as I indicated a few moments ago, on the 


defendant, but the fact that the plaintiff's acts or failure td 


act may have contributed to causing his accident and injury 
does not prevent his recovery of damages. 

In suits like this one you are required to find 
whether the plaintiff was guilty of contributory neqliaence 
and if so what percentage his contributory negligence contributed 
to the accident, but this does not prevent his recoviry, it 
only reduces the amount. If you find that the accident was 
due partly to the fault of the plaintiff and you find that his 
negligence was 10%, 20%, 50%, 75%, 99% responsible for the 
accident, then you will fill in this information on the special 
verdict form which I will give you before you retire to delihe te 


Obviously by using the various numbers to which I have just made 


% 
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reference I do not mean to suggest any amount. You might find 


9% or 1% or 993% or 100%. 


will be a blank for you to insert your findings in this regard 
and whatever amount, if any, you will find will not prevent 
the plaintiff from recovering, unless you find 100%. rt will 
merely reduce the damages that you find hy the percentage that 
you insert. I think you will find the special verdict form 
which will be handed to you to he Clearly explanatory as to 
how you proceed. 


I turn now to the law of damages. My charge to you 


On the law of damages must not be taken as an intimation. that 
you should find for the Plaintiff. It is for ycu to decide on 
the evidence Presented and the rules of law I have given you 
whether plaintiff is entitled to recover from the defendant. 
If you decide he is not so entitled vou need go no furtyer, 
Only if you find that plaintiff is so entitled will yOu considar 
the measure of damages. 

If you find that Plaintiff is entitlea to recover fr 
the defendant you must render a verdict in a sum of money whic 
will justly and fairly compensate the plaintiff for all loss 
proximately resulting from the injuries he sustained. Damages 


are not allowed in cases Such as this as a punishment against 


@ party and can not he imposed or increased to penalize a 
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defendant.. Neither can damages he based on speculation for it 
1s only actual damages, what che law calls compensatory ices 
that are recovered. On the other hand, compensatory damages 


are not restricted to actual loss of time or money, they cover | 


both mental and physical aspects of injury, tanqible and in- 
tangible. They are an attempt to restore the plaintiff, that 
is to make him whole or as he was immediately prior to his in- 
jury. 


You should consider the following elements of damaqeg 


to the extent you find them proved by a preponderence of the 
evidence: plaintiff's reasonable medical expenses, which have 
been stipulated to he in the amount of $1,646.61; plaintiff's 
physical and mental pain and suffering; his physical disability; 
impairment and anxiety, worry and concern, including feelings 
of economic insecurity caused by disability; income loss in th 
past. You will recali that this accident occurred approximately 
one year ago and the plaintiff has alleaed that he lost 
approximately $18,821 in earnings during that time. Impairmen 
of earning capacity or ability during Plaintiff's future. In 
this regard the work expectancy of a man of approximately 62 
would be in the neighborhood of three years,assuming that the 
individual were to work to age 65 and were to live to th age. 


Neediess to say some people stop working before 65 and others 


unfortunately do not live to that age. Also impairment of 
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normal proyress in the Plaintiff's earning Capacity and impair+ 
ment of his normal ability to enjoy the pleasures and pursuits 
of life during the years which remain to him. 
According to the tables the plaintiff's life expectancy 
would be approximately 14.6 years. Again, those are normal 
tables: There is no guarantee that any one of us will live sk 
our life expectancy. Some live longer and Others, unfortunately, 
do not. No evidence of the vaiue of such intangible things as 
mental or physical pain and suffering has been nor need he 


introduced, for in that respect ‘t is “Oot value you are trying 


do determine, but an amount that will fairly compensate the 


Plaintiff for the damages he has suffered. 

In arriving at the amount of your verdict you should 
also take into consideration, as I said, that all persons do 
not live to their age of life expectancy and that their earning 
may not remain Stationary, but may vary, increase, diminish or 
cease in the future from causes or infirmities in no way 
“dinvolved with the issues of this case. 

There has been some testimony that the plaintiff had 
Sustained injuries to his lower hack and to his right hand and 
wrist prior tothe time of the injury for which he is now 
Suing. If you find from a Preponderence of the evidence that 
hefore these events the plaintiff suffered no pain or disabilit 


and if you find that anv hedily condition from which he suf feree 
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before the, injury was aggravated as a result of his injury, 
then the plaintiff is entitled torecover for this aggravation 
to the same degree as if the entire disability originated 
completely from the events that happened on January 9, 1974, 
On the other hand if you find that the plaintiff has not proved 
by a preponderence of the evidence that the accident sued on 
caused an aqaravation of his pre-existing condition you may not 
award damages for any losses that flow or arise from pre-existt 
ing disability or injury. 

In’ conclusion, any verdict that you render here must 
be the unanimous verdict of the six jurors who will be entering 
the jury room. Our two alternate jurors who have served us 
loyally and well will be discharged when I send the jury in to 
deliberate because we work here with a jury of six. 

I would like to point out to those of you who enter 
the jury room to deliberate on this case that you should not 
enter the jury room with any preconceived pride of opinion. 
You should not be unwilling to be convinced by an intelliaqent 


arqument with your fellow jurors. Fach juror, of course, has 


to answer to his and her own conscience, Fach has to decide 
this case for himself and herse)”~. but in so doing you should 
be willing to consider the views of your fellow jurors and 


talk it out and try your best to reach a unanimous agreement. 


If you desire to hear any of the testimony or any 


< 
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Of the Court's charge you will send out a note to that effect 
and you will be brought back into the courtroom and whatever 
you specify will he read hack to you here in the court room. 
If you requi~e any of the exhihits which have heen 


received in evidence you need only ask for them and any 


exhibit which has been received in evidence will he sent in to 


the jury room for you to examine upon your request. 
Finally, this is an important case. Every case is 
important to the Parties who are concerned with it. It is 


important tothe Plaintiff and to the defendant and it is your 
Obiigation to decide it solely on the evidence and on the law 
as I have charged it to you. 

As I have said Lefore, I have prepared a form of 
verdict which contains Six separate questions. You will take 
the form into the jury room and depending on how you determine 
the case,the answers will he made accordinaly. 

I shall now read the six questions to vou so that 
you can understand how they are Structured. 

"1. Has the Plaitiff establishea his claim that the 
defendant was negligent and that its negliqence was a proximat 
cause of the plaintiff's accident?" Then there is a line for 


you to place your answer there, 


"2. If the answer to Question 1 is "No", your verdi¢t 


is for the defendant, and you should put an "x" here, and you 
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need. not answer any further questions." There is a line there 


a place for an appropriate mark if you feel it to be Prseesrar 
that is, the unanimous feeling of ail six. 

"3. If the answer to Question 1 is "Yes", what is 
the total dollar amount sf damaqes to plaintiff?" There is 
a dollar sign and a line. 

"4. In the event you have found above that the plaiq- 
tiff is entitled to recover, do you find that the defendant 
has established its claim that plaintiff was his. 21f nealiqent 
and that his negligence was a proximate cause of the accident? 
} 
(Answer Yes or No.)" Then there is a line. 

"5S. If the answer to question 4 is "Yes", what per-| 
centage did plaintiff's fault so contribute." Then there is a 
1. ne and a place for a percentage with a percent sign there 
as well. "If the answer to Question 4 is "No", do not answer 
this question. (If "ou entered a percentage on this question, 
fill in its equivalent dollar amount here)" There is a dollar 
sign and a line. 


"6. Subtract the dollar amount stated in Ouestion 5 


from the total amount of damages stated in Ouestion 3 and entey 


here the difference, which will he the net amount of damaqes 
you find the plaintiff is entitled to recover," 


"Question 3 total", dollar siqn and a line and the 


next line: 
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‘““Minus Question 5 total", a dollar sian and a line | 
and on the next line the words: 

"Net recovery", a dollar siqn and a line. 

That is the text of the special verdict form which 
you will be given when you retire to deliberate on this case. | 

A* this time I will ask counsel to the side bar and 
I would ask our two alternate jurors to claim their be lonainas| 
from the jury roc: and I would ask, Miss Mills id Mr. Martinek, 


after you have done that if you have anvthing in the jurv room 


to please return to the hox and remain with the other jurors 


until after I have seen the lawyers. If you have nothina in 
the jury room then stay riqht where you are. | 


1 will see counsel at the side har. 


(At the side bar.) 

THF COURT: Are there any exceptions? | 

MR. LORY: Yes, sir. | 

| 

THE COURT: Mr. Lory. 

MR. LORY: Before I get to that, your Honor, I have 
one thing which is rather small, but I would request that you 
charge the wo-d "siqnalman" as contained in the Requlations is 
synonymous with the word "“ganqwayman"? 

THE COURT: I will do that. 


MR. REID:- No objection to that. 


MR. LORY: Secondly, your Nonor, the wiaintiff takes 
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exception:to the Court's charge that where the condition is 
known to the stevedore the ship is not liable. The defendant' 
exception is predicated upon the finding in Landon and in that 
respect I hand to the Court now a supplemental request to 
charge which is predicated on the dictum in the Landon case. 
I say dictum because your Honor indicated it was in an earlier 
discussion. 

THE COURT: Do you agree it is a dictum? It did 


seem that to me. 


MR. LORY: Well, it may he dictum, your Honor, but 
by the same token I th nk the Circuit Court was trying to tell 
us something in order to eliminate certain problems and I 
don'tsee that a situation where the stevedore has knowledge | 
and the ship owner also has knowledge, that this exculpates | 
completely the ship owner. 

If we look at the London case, that case folds that 


| 
even where the ship owner is negliqent, if there is consurrent 


responsible for damages in there entirety. 

THE COURT: So you wo.:] want me to supplement my 
charge as follows: 

"That though there may be concurrent negligence on 
the part of the stevedore, however qreat, the ship owner is 


negligence on the part of the ship owner the ship owner is 
liable to an injured longshoreman." 
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. ‘Mr. Reid, do you wish to comment on the request? 

MR. REID: Well, as a blank statement without more, 
your Honor, I think this would be entirely misleading in the | 
circumstances of this case to so charge, 

THE COURT: I decline to charge as requested. You 
have your exception. 

MR. LORY: Thank you. TI have nothing else, your 
Honor. 


THE COURT: Very well, Mr. Reid. 


MR. REID: On the factual alternatives, there is 
another safe place where he could work, 2 in Fvidence, the 
hatch here and the drums and the railing -- the drums came up 
to here and this space in here was open as shown from the 
testimony if you believe Mr. Battista and the plaintiff himself. 
He could have stcod right here at the corner where it would 
clear the ship's rail and he could walk back and forth as well 
as go up oi: the afterhouse. 

Now, you instructed them as to the afterhouse and 
T think there was another alternative. 

THF COURT: There may have heen other alternatives 
and I thought I referred at some point in the charge that 
counsel had made a nunver of other arquments and you should 
consider all of their arguments. It is always difficult in a 


charge to cover every possibility and I did insert, if you 
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recall, séme language to the effect that counsel may have made 
other arguments beyond what I have stated here and you should 
consider all of their arguments, so to the extent that you would 
want me at this state to refer to this particular arqument I 
decline to do so. 

MR. REID: The argument is that he was required to 
stand on these drums and my argument is that he had two 
alternate safe places to work, on te deck hehind the drums 


and on the afterhouse. Your charge was to the afterhouse and 


not as to the on-deck. 

THE COURT: I understand your point. I would suages 
that I was not as clear as you are that the plywood actually 
stopped where you say it did anc under the circumstances I 
would leave it the way I have presented it to the jury, that 
they should consider all of counsel's arguments. To the exten 
you made that argument in your summation I am certain they wil 
consider it. Therefore, I will not supplement my charge in 
that regard, 

MR. REID: I also renew my objection to the Court's 
charge that the ship was under a continuing dutv to furnish a 
reasonably safe place to work. 

THE COURT: You have your exception. 

MR. REIN: - If the Court ple. ses, as we discussed in 


chambers, on page 11 of the Defendant's Requested Insturctions 
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in Gircnlone, I don't believe that theCourt instructed the 
substance of paragraph 2. 


THE COURT: You would want me to supplement my charg 


ee) 


to add the ffollowing language: 

“The vessel owner who retains no more right of er 
of the independent contractor's work than the necessity to 
secure satisfactory completion of the work owes no duty to 
protect the independent contractor: and his employees from 
dangerous conditions arising durina the performance of the 
work." 

In view of the entire charge a delivered, which T 


consider to have been halanced, I suggest that to charge in 


this language at this time would cause the charge to he improper 
and accordingly I decline to supplement my charge to charge 
the language which you have just requested. 

MR. REID: On the next page, your Honor, (3). I 
don't helieve that your Honor has charged the substance as to 
that. 

THE COURT: To the extent thatI have not I decline 
to charge the following language: 

"The vessel owner owes no duty to warn the independent 
contractor or his empPoyees of dangerous conditions created 
on the vessel by said employees during the performance of thei 


work." 


, As I indicated, I decline to supplement my charge 


to include tha language. 
Is there anything further? 
MR. REID: I think that's it, your Honor. 


THE COURT: Are there any further requests from either 


counsel, either exceptions or supplements? 
MR. LORY: No, sir. 
MR. REID: No, sir. 
MR. LORY: Just thank you. 
THE COURT: Thank you, gentlemen. 
(In open court.) 


THE COURT: Miss Kruger, would you hand the verdict 


form to our forelady. 


Miss Kruger, have you ascertained if the marshals 
are prepared to take their oaths to guard the jury? 
(Two marshals were sworn.) 


THE COURT: Miss Kruger, while the jury is proceedin 


to the jury room would you have counsel collect the exhibits 
which are in evidence and check that they are in evidence. In 
the event the jury requires them they will he available. 

In addition, Marshal, is there paper.and pencil 


available? 
THE MARSHAL: Yes, your Honor. 


THE COURT: Very well. I now instruct the jury, 


rg29 
jurars one throuqh six, to proceed to the jury room in the 
company of the marshals and to commence your deliberations. 
One final statement. Please deliberate around the 
table with all of the jurors present and if one or another has| 
to excuse himself or herself to attend to personal business in 
the wash rooms I would appreciate if you suspend your consider} 
ation of the case. I would like to have i+ so that when you 
are in that jury room everybody is participating in all of the 


deliberations so that we can have a full interchange among you| 


on all matters which you consider to be material. 


The Court instructs the jury to proceed to the jury 
room to commence its deliberations. 

(At 11:45 a.m. the jury adjourned to the jury room 
to deliberate upon their verdict.) 


(Two alternate jurors were excused.) 


(At 11:54 a.m. a note was received from the jurv.) 


THF COURT: Gentlemen, I received the first note ot 
the jury which I direct be marked Court's Fxhibit 2. 

"Would like all exhibits except splint." 

Gentlemen, you have handed me the following exhibits 
which I will send into the jury room with your consent: 

Plaintiff's 1, 2, 3 and 7 in evidence and Defendant? 
A, B, D, FE, G and H_in Evidence and Court's Exhibit 1, a joint 


offer in evidence. 
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sent into the 
MR. 
MR. 
THE 


marshal. 


(In 


THE 


have just heen informed by the marshal that the jury has 
reached a verdict. Miss Kruger, would you request the marshal 
to bring in the jury. 

(At 2:30 p.m. the jury returned to the court room.) 


THE COURT: Good afternoon, ladies and gentlemen. 
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is it agreeable to you both that these exhibits he 


jury room? 
REID: Yes, sir. 
LORY: Yes, sir. 


COURT: Miss Kruger, would you hand these to the 


(recess.) 
open court, jury not present.) 


COURT: Gentlemen, it is now qoing on 2:30. TI 


I am informed by the marshal that the jury has reached 


a verdict. Miss Kruger, would you take over. 


THE CLERK: Members of the jury, will you please 


answer as your name is called. 


(Jury roll called - all present.) 


THE CLERK: Madam forelady, has the jury agreed upon 


a verdict? 


THRE FORFLADY: Yes. 


THE CLFRK: Has plaintiff established his claim that 


the defendant was negligent and that its negligence was a 
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proximate cause of plaintiff's accident; ves or no? 

THE FORELADY: No. 

THE COURT: That indicates that the jury has found 
for the defendant; is that correct, Madam forelady? 

THE FORELADY: That is correct. We voted unamiously 

THE COURT: So you answered no further questions 
because it indicated in the form that if you answered the 
first question "no" there was no need to ao further. 

THE FORFLADY: That is riqht. 

THE COURT: Gentlemen, the jury has found that the 
plaintiff did not establish his claim that the defendant was 
negligent and that its neqligence was a proximate csuse of 
the plaintiff's accident. In other words, the jury has return 
a defendant's verdict. 

Do either of the attorneys wish to have the jury 
polled? 

MR. LORY: Yes, please, vour Honor. 

THE COURT: Very well. Miss Kruger, would you 
inquire of each and every one of the jurors in turn, Starting 
with Mrs. Balduchi, if their response to the first question is 
as has heen indicated hy Mr. Balduchi. 

(Each juror, upon being asked by the clerk, "Is that 
your verdict?", answered in the affirmative.) 


THE COURT: The Court notes there are two insertions 
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on the form, After the first question the word "no" is writteh 
and after the second question an "X" is inscribed as the 
directions indicate and there are no further entries on the 
form. 

Ladies and ~entlemen, you have heard all of the 
evidence in this case and have returned a verdict for the 
defendant. At this time I want to continue what I think I 
tried to make clear. I never tell a jury whether I agree or 
disagree with their verdict. I try to preside impartially and 
hope that I have done so in this case, but I do advise juries 
whether TI think ‘they have performed their function as jurors 
in a conscienyious fashion. 

I can say to you, and if the two alternate jurors whp 
were excused before were here I would add to them, that I 
observed on each day of the trial this jury was ready to go. 
There were times when I had matters with counsel or other matters 


which took my time where we were not ready, hut I know you 


were and when you came into this court room to listen you 
listened most attentively. I can think of at least one instante 
in which one of jurors corrected the attorneys, mayhe a couple 
of you did, relative to the placing of certain X-rays, so it 
was obvious to me that yarhad heen following the testimony an 
the presentation of-the exhibits. 


This is what a jury is expected to do and as to this 
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I commend‘and thank you. 
I don't know what marching orders Miss Kruger has 
for you but I think you will be going home. 


Is that right, Miss Kruger? 


THE CLERK: As soon as the cards are distributed. 


THE COURT: Marshal, would you distribute the cards. 


Before you go, hefore you depart from the courthosre IT want 
to take this opportunity to thank each anu every one of you : 
your almost two weeks of jury service. I hope that you have 
found your service to be interesting. I hope that you have | 
enjoyed your time at the courthouse and found from your point | 
of view that the function you performed was a useful one. Fro 
my point of view the function which you performed is a ost 
important one. It makes the wheels of hittiiue go round and under 
the circumstances I do, on my own behalf and on behalf of 
counsel and the parties, and on behalf of the Court in which 
I serve, I want to thank each and every one of you for the 
time that you have given over these last two weeks, for the 
attention which you paid to the matter hefore you id for your 
participation in this important function of the go «rnmental 
process hecause without juries the judicial system as we know 
it would not function half as well as it does. 

So on my own behalf, on behalf of the Court in which 


I serve, thank you very much. The jury is excused and as I 
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understand it they are to go home. 
(Jury excused.) 
THE COURT: Mr. Lory. 
MR. LORY: If your Honor please, at this point I movh 
the Court to set aside the jury verdict and grant the plaintiff 
a new trial on the following grounds; namely, that the proof 
Supported a finding of negligence on the ship owner. It is 
apparent from the time used for the deliberations and also 


from the exhibits that were requested hy the jury that they 


relied on Statements which were not sworn to or varied from, 


but merely signed as Opposed to direct testimony given to them 
under oath by the witnesses presented. 
There has not heen one scintilla of proof with sai 
to the fact that the vessel did in fact provide a safe place 
to work. In facc, the proof is Such that despite the presence 


Of snow aboard its vessel, despite the fact that the man had 


been Standing by pending the Stoppage of the snow, rather than 
being sent home the longshoremen were directed to work in an 
area that was know to be unsafe by the ship owner and the ship 
Owner had a continuing obligation to provide a safe place in 
which to work, and this they did not. 

As far as the proof in opposition to this, I remind. 
your Honor that there was none. TI remind the Court that there 


was testimony given at the trial, and perhaps the presence or 
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absence of the Plywood that was over the deck stow were there 
or were not there and I mmind the Court that there is testimon 
in this case that there were two men on the deck and at least 
eight men in the hold, each of whom wonld have to traverse the 
area from number 4 hatch to number 5 hatch in order to enter 
it and these witnesses were available to my adversary with 
respect to the proof or the failure of proof with respect to 


the presence or the non- resence of the certain plywoods. 


There is nothing in the record to indicate this, although thes} 


witnesses were available to both. At least the plaintiff did 


and there was nothing to rebut this. 

I am pressed mostly in this particular with the 
effect of statements which were renounced as to their contents 
by the witnesses under oath and I submit to the Court that the 
plaintiff has been prejudiced therehy to the deqree that the 
Jury gave more weight to unsworn testimony than they did to 


Sworn testimony. 


"4 


T submit to the Court that the burden upon a witness 
who is in the witness box is much heavier than the burden upon 
a person merely conversing with someone else with respect to 
events thatmay have occurred at another time and while there 


may be motivation with respect tothe signing or non-giqning of 


the Statement,the knowledge of the interrogator as opposed 
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to the intkerrogatee must he taken into consideration. eeeuntabe 
Mr. Lynch knew what he was looking for and if he wished to 
stay in business he had to provide his principal with just 
that. 


I submit to the Court that at least in my mind the 


jury misunderstood the testimony and misapplied the testimony 
which constituted the facts and the evidence in this case, and 
accordingly I make my motion that the verdict he set aside ail 
a new trial be granted. 

THE COURT: Mr. Reid? 

MR. REID: Your Honor, I have made my summation to 


the jury. I have no comment. 


THE COURT: The Court finds that there was a eultioinnt 


and attentive in their observation of the case to support the 
juries' finding that the defendant, the ship owner, was not 
negligent. 


For example, during the plaintiff's case there was 


record before this jury which the Court observed to he careful 
roof adduced which the jury could have believed that Mr. 
Napoli slipped on a piece of plywood which he himself had 
laid down. That was presented to the jury through the state- 
ment of Mr. Battista, which was received in evidence and sent 
' 
| 


into the jury room at the request of the jury. 


I think there is a substantial question as to whether 
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the crew had anything to do with putting the plywood down. 
There is some testimony that they did, but it seems to me that 
it was encumbent upon the jury to accept or reject the testimony 
which was presented, and for example, I would note that when 
this particular subject came up during the examination of the 
Plaintiff's witness, Salvatore Miqnano, Mr. Miqnano indicated 
that he didn't know who put the Plywood down. 

You will recall that I charaed the jury that it was 
plaintiff who had the burden of proof, the hurden of provina 
hy the credible evidence -- the preponderance of the credible 

| 
evidence that thedefendant was negligent. I suqqest that the 
jury was well within its riaqhts in finding that the plaintiff 
did not meet Fis burden. 

The Court having concluded that the jury's verdict | 
is supported by the evidence, plaintiff's motion is in all | 
respects denied. 

MR. LORY: May I be heard further, your Honor? 

THE COURT: Yes. 

MR. LORY: Your Honor, I submit to you that as a 
matter of law it watters not who placed the plywood cown, 


assuming the presence of the plywood which is a necessary 


element. The plywood itseif was used to cover a dangerous 
condition. Assuming Mr. Napoli did which he denied, layed thi 


plywood down, he was merely trying to make the hest of a given 
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conaition! 

The fact that it was layed over snow and ice which 
was on the drums was not of his miking; it was a situation 
with respect to a risk which he did not assume and a risk which 
he attempted to overcome. 


I submit to the Court as a matter of law the require 


ment or the necessity for the plywood in the first instance 
spells out the fact thatthe area provided was not a safe place 
in which to work. 

THE COURT: TI suggest that Mr. Napoli testified on 
cross-examination, among other things, that he did not get any 
orders from the ship's officers on the subject. He had 
apparently no contact with the ship's officers. He said he 
took his orders from his hatchboss, Mr. Battista, and he testi 
fied that he did not complain to Mr. Rattista about the place 
he was working. 

Tt seems to theCourt under the circumstances that the 
jury was entitled to believe that Mr. Napoli assisted in layin 
down the plywood and also was entitled to conclude that -he use 
it knowing what it was and where it stood after a snowfall with- 
out having been instructed to use it by the ship's officers,with 
out the ship's officers interposing themselves at all and 


without making any complaint throuch his hatchhoss ahout the 


place where he was working. 
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‘ ‘Under the circumstances it seems to m *y che 
jury was wholly justified in concluding that th Laintiff had 
failed to make out a case aq inst the defendant on the grsund 
Of negligence. As I said before I regard the juries' verdict 
as supported by the entire evidence and considering all of the 
evidence without just the few matters which I briefly averted 
to here I would repeat that the motion is in all respects denied. 

MR. LORY: With due respect, your Honor, the matter 
that you have just mentioned, the fact of the ahsence of 
Siping Sila or direct orders f1 \m the ship -- number 1, at hes: 
this would go to contributocy negligence and not go to the 
initial finding of negligence per se. 

THE COURT: If he brought it to the ship's attention| 
and they Aadn't gone anything about it I think it would 
definitely go to the matter of their neqliagen- >. 

MR. LORY: But that goes heyond th. “acts in the 
case. Also, if your Honor please, the ship did in fact, and 
I think we are entitled to this presumption, based upon the 
testimony that the men arrived at the ship or at the pier, som 
on the ship and some on the dock from 8:00 until 11:00. The 
work did not commence hefore 11:00. I think hefore work 
commenced -- I think plaintiff is entitled to the presumption. 
that the order fc the work to commence was given by some 


officer of the vessel and in this respect before that order 
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was .,givenithe vessel was charorzd with the responsihility to 
make known the condition of the vessel and to make the vessel 
safe enough to work in. 

THE COURT: You would have the vessel act as the 
insurer. The Court's charge indicated quite clearly that 
that was not the extent of the vessel's responsibility...» ‘1:2: 
in the matter. 

Is there anything else? 


MR. LORY: If your Honor please, I did not intend 


to suggest that the wessel was an insurer. I merely wanted 
to suggest to the Court that the vessel had a continuing 
obligation to provide a safe place in which to work. 

THE COURT: I think the jury was well within its 
rights here inconcluding that the ship owner fulfilled its 
responsibility and under the circumstances, that the plaintiff 
had not proved the negligence of the ship owner hy a preponder+ 
ance of the evidence. 

Mr. Reid, do you wish to add anything? 

MR. LORY: I have one thing more to say, If I may, 
your Honor. 

THE COURT: You may, before I hear from Mi. Reid, 
if there is anything he wishes to say. 

MR. LORY: I think the rules require me at this time 


to renew my motion for a directed verdict whicn was previously 
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denied ang I ask the Court to reconsider that motion. 

THE COURT: For all of the reasons heretofore given, 
and the reasons which were just given in connection with your 
first motion, the renewal of the motion for a directed verdict 
is in all respects denied. 

MR. REID: Your Honor, I have nothing to say. The 
Court has stated it much better than I could state it. 

THE COUPT: If there is nothing further from either 
side the Court will direct the entry of judgmantt for the 
defendant. 

There being nothing further, Court is adjourned. 
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